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THE LAW REPORTER. 


JUNE, 1843. 


THE CASES OF THORN AND WILSON. 


Tue crime of murder, and, consequently, trials under that branch 
of the law, are happily rare in Maine. We recollect but two ex- 
ecutions for that offence in the state during the present century ; 
one was that of Drew, at Portland, in L808, for killing a deputy 
sheriff; the other that of Sager, at Augusta, for the murder of his 
wife, by poison, six or eight years ago. ‘The first capital trial 
which ever took place in the county of Cumberland, and we believe 
in Maine, was thet of one Goodwin, in 1772, who was convicted 
of murder by throwing a man overboard from a boat in Casco bay. 
After being reprieved three ae from a doubt of his guilt, he was 
executed in Portland in 1772. The next execution was that of 
Thomas Bird, an Englishman, in 1790, for piracy and murder. 
This was the first capital trial which was had in the courts of the 
United States under the new constitution ; the court was held by 
Judge David Sewall, the first District Judge of Maine, who pre- 
sided with great impartiality, and impressively pronounced the 
final judgment of the law. The execution took place in Portland 
the same year. The next conviction was that of Jeremiah Pote, of 
Falmouth, in 1798, for the murder of his wife. He was sentenced 


- to be executed in August of that year, but died in prison before 


the time appointed for his execution. 

These are the only cases in which the sentence of death has 
been pronounced in that state, which, in a population so large and 
various, made up of emigration from various parts of the country 
and from abroad, bears honorable testimony to the general sound- 
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ness of public morals and the prompt enforcement of law. There 
have been, at different periods, several other trials which involved 
the lives of individuals, in which the jurors have not pronounced 
such a judgment as the facts would justly and legally have author- 
ized. But we believe in no case, in this state, has a decision of 
the jury, convicting an individual of a capital offence, ever been 
reversed or annulled at the tribunal of public opinion. 

There is unquestionably, at the present day, an unusual reluct- 
ance on the part of jurors to render a verdict of guilty. ‘The pub- 
lic mind has been so urgently pressed by the advocates for the abo- 
lition of capital punishment, and the horror of shedding human 
blood under the sanction of law, that an undue and misplaced ten- 
derness exists on the subject, highly prejudicial to the due enforce- 
ment of law and the just protection of the highest interests of soci- 
ety. ‘The safety of life and person, the amplest security to liberty, 
can only be sustained by a prompt and fearless, but conscientious 
execution of those laws which watch over the lives of individual 
members of the community. ‘The weak compunctions of jurors, 
where the evidence convinces the understanding, is fraught with 
widespread and desolating evil to the safety and happiness of soci- 
ety. Crime stalks forth with a bold and hardened front, wherever 
hope of impunity is encouraged by a laxity in legal enactments, or 
a vacillating execution of the laws. ‘To lighten punishment is to 
unbridle passion, —lenity to the guilty is cruelty to the innocent. 
Experience has demonstrated that a rigid enforcement of capital 
punishment against the highest crime known to the law, is a much 
more merciful administration of justice, than that sickly sensitive- 
ness which turns pale at the punishment of death on the convicted 
felon, and spares the criminal lest the innocent should be con- 
demned. 

The cases now under consideration were tried at Portland on 
the second and eight following days of May last, before the Su- 
preme Court of the state. ‘The prisoners were separately arraigned 
on two indictments for the murder of Elisha Wilson, the husband 
of one of the accused, at Harpswell, on the fifth day of February 
last. ‘Thorn was first tried ; the indictment against him contained 
three counts as principal ; and one count against Louisa Wilson, 
for aiding and abetting in the crime. ‘They set forth the murder 
to have been committed (1) by a blow from a pair of tongs, (2) 
by a blow from a bludgeon, (3) by a blow from some instrument 
unknown. ‘The indictment against the woman contained similar 
counts, and one against 'Thorn as accessory before the fact. 

The facts in the case were entirely circumstantial. It appeared 
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in evidence, that Elisha Wilson, the deceased, his wife and Thorn, 
were the only occupants of Wilson’s house, which was separated 
from the house occupied by Benjamin Wilson, the brother of the 
deceased, by a stone wall in the cellar and wooden partitions 
above the cellar. ‘Thorn had been a favored suitor of Wilson’s 
wife previous to her marriage, but during his long absence at sea, 
she had married the deceased about a year before his death. 
When he left her on a foreign voyage, she promised to marry him 
if he returned in a certain time; he was absent two years. On 
his return from sea, Thorn had renewed his intimacy with Mrs. 
Wilson, residing part of the time in the family of Benjamin Wil- 
son, who had married his sister, and the latter portion of the time, 
about six weeks, in Elisha Wilson’s family. Here his familiarity 
with Mrs. Wilson was more noticed ; he was often found alone 
with her, and twice when they were alone the door of the room 
was fastened ; at another time he was seen sitting in her lap with 
his arm around her neck, by Benjamin Wilson, who was present. 
Wilson was forty years old, his wife about twenty-two, and ‘Thorn 
twenty-five. 

Thorn had frequently mentioned, within seven or eight weeks of 
Wilson’s death, that ‘ Elisha’s health was poor, and that he did 
not think he would live long ;”’ but it appeared in evidence that he 
was a rugged, healthy man, and not afllicted with any disease. It 
was also proved by the government, that about the 20th of Janu- 
ary, Thorn had procured a quantity of arsenic at an apothecary’s 
in Brunswick, on the common pretence that he wanted it to kill 
rats, and at the same time making inquiries as to the quantity it 
would take to killa man. But no proof was exhibited of its hav- 
ing been administered, and a careful analysis of the contents of the 
stomach showed no trace of it. But about the time of the purchase, 
the deceased was taken violently sick with faintness and vomiting ; 
on this occasion it was that ‘Thorn made the remark, that he 
thought he would not live long. 

On the morning of February 5th, between three and four o’clock, 
Thorn aroused a neighbor who lived at a short distance, and Mrs. 
Wilson called up Benjamin Wilson and his wife in the adjoining 
house, informing them that Elisha Wilson was dead. But they 
gave different versions of the manner of his death. Mrs. Wilson’s 
account was, that he waked her in the night, complaining that he 
was sick, that his head ached ; he was restless and turned in bed 
as though he wished to get up; she threw the clothes off, and got 
up to strike a light; while doing this, he fell upon the floor ; she 
thought he had fainted, threw some water in his face, and called 
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Thorn, who was sleeping in the room above ; when he came down 
they put him in bed and went to call the neighbors ; he lay upon 
the floor about fifteen minutes. ‘Thorn’s first account was, that 
Wilson had had dreadful fits, that it was as much as he could do 
to hold him in bed. He frothed dreadfully at the mouth ; in his 
thrashing he cut his head on the head-board, and bled a good deal ; 
and to ene witness he said, that W. fell out of bed and cut a hole 
in his skull. 

They subsequently varied their statements, and Mrs. Wilson 
very materially ; she said she awoke in the night in a terrible 
fright, dreamed, or thought, she heard a dreadful noise ; Elisha’s 
head was moving on the pillow. She asked what the matter was; 
he said, his stomach was in great distress, that his head ached, and 
that he was very dizzy. She said the noise sounded like a blow ; 
that he got out of bed, &c., as she before stated ; that she called 
Thorn, and they saw no blood until they got him into bed. 

On arriving at the house, the witnesses found Wilson dead and 
cold. He was lying on his back in the middle of the bed, covered 
with one quilt. ‘The bed appeared to have been occupied by only 
one person. A blanket, a pillow-case and towel, somewhat bloody, 
were in a tub without water; the blanket had been wet; no other 
bedclothes, except a cotton quilt lying on the table, and another 
pillow-case under Wilson’s head, were in that apartment ; one or 
two coverlets were hanging on a line in Thorn’s chamber, two 
corners of one and one corner of the other were spotted with blood, 
and one appeared to have been wet; two pillows without cases 
were lying in an adjoining room, the top one had blood on it; the 
under sheet upon the bed was bloody, but there was no blood upon 
the floor or furniture. A fire had apparently been kept all night 
in the room, over which a teakettle was hanging, in which the wa- 
ter did not boil until after the arrival of the witnesses. Mrs. Wil- 
son appeared depressed and confused, but shed no tears, as one 
witness affirmed, but another testified that she wept. 

There were on the left side of the head of the deceased two 
wounds, one lacerating the ear, the other under and a little for- 
ward of the ear, a fracture of the skull, which caused the death. 
Some of the witnesses testified to a third wound, cutting through 
the scalp, below the ear. ‘I'hese wounds were made with a blunt 
instrument, and the fracture was an inch and three quarters in 
length, and from half to three quarters of an inch in breadth. The 
blow occasioned a rupture of the temporal artery or a large branch 
of it, caused a large effusion of blood, and drove the scalp with a 
part of the temporal muscle and the fractured bone upon the brain. 
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The surgeon, who made a post mortem examination, found that the 
bow of a large pair of wrought iron tongs belonging to the house 
corresponded to the form and size of the wound. He did not 
doubt that the wound was caused by a blow from that or some 
such instrument, and could not have been inflicted by the deceas- 
ed himself. ''wo other surgeons present agreed that the wound 
was caused by some blunt instrument, a brickbat or some other ; 
and that Wilson probably never spoke or moved after the wound. 

Such are the principal facts disclosed by testimony introduced 
by the government, taken principally from the scene of the death, 
No testimony was produced on the part of the defence. Two let- 
ters written by Thorn to Mrs. Wilson after they were in prison, 
and attempted to be clandestinely sent, were also introduced, ex- 
pressing a strong interest in her, and a desire to see her, adding, 
“you must mind when you com to cort and clear me, if you dont 
tha will hang me”’—supposing, probably, that she would be a 
witness on behalf of the government. It also appeared in evidence 
that ‘Fhorn said he fastened the outer door before retiring to bed. 

The question of guilt or innocence was to be determined upon 
this evidence, and the inquiry is pertinent, whether it produces 
upon the mind the clear conviction that the deceased could not 
have come to his death in any other manner than by violence, and 
whether that violence was the act of one or both of the prisoners ? 
First, here is the motive —the gratification of an unhallowed pas- 
sion; here is the opportunity — the prisoners were alone with the 
deceased, at night; they were taken as it were with the manner. 
They do not pretend that the wound was inflicted by other hands, 
but contend that it was accidental ; yet there was no blood where 
the body is said to have fallen and been wounded ; and science, 
on careful comparison of the skull and the alleged cause of death, 
assures us that the wound required a greater degree of violence 
than could have occurred by accident; and from the direction and 
force of the blow, it could not have proceeded from the hand of 
the deceased himself. We are therefore led by a comparison of 
the testimony to the irresistible conclusion that Wilson came to his 
death by violence, and that violence inflicted by the hand of one 
at least of the prisoners, while the other must have been aiding 
and abetting, or else accessory after the fact, in attempting to 
conceal it. 


The defence of Thorn was conducted with great ability by Wil- 
liam P. Fessenden and Francis O. J. Smith, Esquires; and that of 
Mrs. Wilson by Messrs. Howard and Osgood. 
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The counsel for Thorn pressed, with great earnestness and 
power, upon the jury the fearful responsibility of depriving the 
prisoner of life upon circumstantial and uncertain testimony ; and 
they arrayed before them the numerous cases in the books, of con- 
victions and executions wpon circumstantial evidence, where jus- 
tice had been perverted, and the sufferers proved to have been 
innocent. It was urged, that the loss of property, and of reputa- 
tion, which is dearer than life, may be regained; but life, when 
once extinct, can never be restored. ‘They took the ground that 
it was the duty of the government to prove beyond the possibility 
of a different construction that a murder had been committed, and 
that it was done by the instrumentality of the prisoner at the 
bar: every other hypothesis must be excluded. It was not suth- 
cient to raise a suspicion, or follow an excitement, but they must 
satisfy the minds of the jury beyond all possibility of doubt, that 
the deceased was murdered by the prisoner. It was also urged 
that it was impossible, on the testimony, to say which of the per- 
sons accused committed the murder, if it was committed, and in 
such a case the law said both must be acquitted. 

The counsel for the government were the Attorney General, 
Otis L. Bridges, Esq., and the Attorney for Cumberland county, 
Augustine Haines, Esq. Mr. Haynes opened the prosecution by a 
full and elaborate exposition of the case and the law applicable to 
it, and it was closed by the Attorney General, who impressed upon 
the jury the importance of sustaining the violated laws, and not to 
permit their feelings of compassion to obstruct the discharge of duty 
they owed to the community, which was suffering from the fre- 
quency and boldness of crime. He commented particularly upon 
the evidence, and closed his argument by an earnest appeal to the 
consciences and the firmness of the jury. 

Mr. Chief Justice Whitman stated clearly and forcibly to the 
jury the law applicable to the case, made a just discrimination in 
cases of circumstantial testimony, between convictions that had 
arisen from false testimony, and even false confessions, and those 
which had resulted from an array of facts that could not be mis- 
apprehended. Circumstantial evidence is often stronger, and more 
satisfactory than direct, because it is not liable to delusion or fraud. 
It was not strange, he said, that in the vast number of persons who 
had suffered under the penalties of the law, some should have suf- 
fered wrongfully. He cautioned the jury from being misled by 
their sympathies from the true nature of the case, and an impartial 
consideration of the facts. He then summed up pointedly and 
clearly the principal features of the evidence, presenting them with- 
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out coloring to their minds; he remarked that if the testimony was 
reconcilable with any other hypothesis than that of guilt, a founda- 
tion was laid of doubt, which would warrant an acquittal. If oth- 
erwise, it was their duty to banish all weakness, and resolutely 
acquit themselves of the responsible trust confided to them. 

After a few hours consultation, the jury returned a verdict of 
guilty. 
~ The prisoner throughout the trial, and at its conclusion, con- 
ducted with apparent indifference : he manifested no agitation at 
any time, except when the notes he had written to Mrs. Wilson 
were produced. He had evidently relied upon an impression, that 
he should be acquitted for want of proof; a sentiment which die- 
tated his reply to his sister when she accused him of the murder 
before his arrest; ‘* They can’t prove it.” 

The trial of Mrs. Wilson immediately succeeded ; but justice 
seemed to be satisfied with one victim. Palliating circumstances 
were disclosed by the government’s witnesses, from her own decla- 
rations during the early scenes after the catastrophe, communi- 
cating the impression that the act was committed by ‘Thorn while 
she and her husband were asleep. Such, for instance, as that the 
first thing she knew was being waked by a noise, and finding her 
husband faint, &c. ; that the entry door leading to Thorn’s cham- 
ber was shut when she went to bed, and on her awaking she found 
it open, and found Thorn there. A doubt of her guilt was thus 
raised, which led the government to pause in its stern purpose. 
The court, on consultation, suggested a doubt whether the evi- 
dence was sufficient to convict, and the attorney general entertain- 
ing the same views, proposed to enter a nolle prosequi. But the 
court, at the request of the prisoner’s counsel, considering her en- 
titled to the benefit of a verdict, ordered that the case should be 
committed to the jury; which being done, she was immediately 
acquitted for want of suflicient evidence.' 





' It is stated as being derived from Mrs. Wilson, since her acquittal, that she 
was awaked in the night of the murder by a heavy blow; she aroused to see what 
it was; nobody was in the room; she went to the stairs and saw Thorn standing 
onthem. He had struck the fatal blow, probably with an axe handle. Wilson 
quivered, but never spoke afterwards. Thorn threatened her, and represented to 
her the danger to them both, if she did not conceal what had taken place ; to avoid 
this peril, the story was invented, which they first narrated as the cause of the 
death. The trialof Mrs. Wilson closed on the 10th of May, the two having occu- 
pied eight days of the court. Public opinion sanctions the result of both. 

By the law of Maine, no person convicted of a crime punishable with death, and 
sentenced to suffer such punishment, shall be executed within one year from the 
day such sentence was pronounced; nor until a warrant shall be issued by the 
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The counsel for Thorn now moved for an arrest of judgment 
and a new trial, first, for several objections to the charge of the 
chief justice, such as that the charge was argumentative on the law 
and the facts, that it did not present any of the points or considera- 
tions urged in the defence; that it erroneously stated the law in 
reference to the admission of evidence, and the force of evidence 
relative to the purchase and administering of poison — the evidence 
should not have been admitted until circumstances were shewn to 
raise a presumption that poison had been given — because the 
jury were instructed that by our law one witness is suilicient to 
establish a fact, when the law is silent on the subject; and it 
should have been left to the jury to determine — because the judge 
stated to the jury in reference to the opinion of the surgeons, that 
if the prisoner’s counsel had been dissatisfied with their conclu- 
sions, it was in their power to call other eminent surgeons, several 
of whom were in the court room, to contradict them, when it was 
not in evidence, nor for the court to notice, that there were other 
surgeons who could have been called. And last, that since the trial 
the prisoner had discovered that Benjamin Wilson, one of the wit- 
nesses for the government, is of notoriously bad character for truth 
and veracity, a fact which did not come to their knowledge until 
after the trial. 

The motion was argued on the 11th of May, and the opinion 
soon after delivered by Mr. Justice Tenney, denying the motion for 
the reasons set forth. The same day the final and solemn judg- 
ment of the law was pronounced by Mr. Chief Justice Whitman, 
accompanied by impressive remarks, which seemed to fall without 
effect upon the hardened conscience of the offender. It was, that 
the prisoner be hung by the neck until he is dead, and that he be 
confined at hard labor in the state’s prison at ‘Thomaston, until this 
sentence be executed. While the Chief Justice was delivering his 
remarks, and pronouncing sentence, the three judges and all the 
officers of the court remained standing, and the whole scene was 
deeply impressive. After being removed from court, Thorn sunk 
under the weight of his afflictions, and is said to have wept like a 
child. 





executive of the state commanding such execution to be carried into effect. The 


prisoner shall be confined to hard labor in the state prison until the punishment of 


death shall be inflicted. 
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Recent American Decisions. 


Circuit Court of the United States, Illinois, January, 1813. Before 
the Honorable Nathaniel Pope, District Judge. 


Ex Parte Josera Swrrua — tHe Mormon Propuet. 


The Executive of a state has no authority to cause the arrest and surrender of a 
citizen, as a fugitive from justice, unless it appears that the alleged crime was 
committed in the state which makes the demand. 

Governors of states, in issuing warrants fur such arrest and surrender, act by the 
authority of the laws of the United States, although the state may have legis- 
lated upon the same subject. 

The courts of the United States have jurisdiction in the premises, and may order 
a person so arrested to be discharged ; but whether thé state courts have juris- ° 
diction, or whether it is competent for either courts on habeas corpus to inquire 
into facts behind the writ, guere. 

The governor of Missouri made a requisition on the governor of Illinois for the 
surrender and delivery of S., an alleged fugitive from justice, charged with be- 
ing accessory before the fact to an assault with intent to kill B., in Missouri. 
The affidavit of B., upon which the said requisition was founded, set forth, that 
he was shot with intent to kill, and that he believed and had good reason to 
believe, from evidence and information in his possession, that S. was accessory 
befure the fact of the intended murder, and that the said S. was a citizen and 
resident of Illinois. ‘The governor of Illinois thereupon issued his warrant for 
the arrest and delivery of S., npon whose petition a writ of habeas corpus was 

afterwards issued by this court. /e/d, (1) that the courts of the United Siates 
had jurisdiction in the premises ; (2) that S. was entitled to his discharge, for 
defects in the affidavit upon which the requisition and warrant were founded, 
inasmuch as it did not appear distinctly that he had committed any crime in 
Missouri, or that he had fled from that state. 


Tuts case came before the court upon a return to a writ of habeas 
corpus, Which was issued by this court on the 3lst of December, 
1842, upon a petition for a habeas corpus on the relation of Joseph 
Smith, setting forth that he was arrested and in custody of William 
F. Elkin, sheriff of Sangamon county, upon a warrant issued by 
the governor of the state of Illinois, upon the requisition of the 
governor of the state of Missouri, demanding him to be delivered 
up to the governor of Missouri, as a fugitive fror justice ; that his 
arrest as aforesaid was under color of a law of the United States, 
and was without the authority of law in this, that he was not a fu- 
gitive from justice, nor had he fled from the state of Missouri. 
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Afterwards on the same day, the sheriff of Sangamon county re- 
turned upon the said habeas corpus, that he detained the said Joseph 
Smith in custody by virtue of a warrant issued by the governor of 
the state of Illinois upon the requisition of the governor of the 
state of Missouri, made on the affidavit of Lilburn W. Boggs. 
Copies of the said affidavit, requisition and warrant were annexed 
to the said return. 

The case was set down for hearing on the 4th day of January, 
1843, on which day Lamborn, attorney general of Illinois, ap- 
peared, and moved to dismiss the proceedings, and filed the fol- 
lowing objection to the jurisdiction of the court, viz.: (1) The 
arrest and detention of Smith was not under or by color of author- 
ity of the United States, or of any officers of the United States, 
but under and by color of authority of the state of Illinois, by the 
officers of Illinois. (2) When a fugitive from justice is arrested 
by authority of the governor of any state, upon the requisition of 
the governor of another state, the courts of justice, neither state or 
federal, have any authority or jurisdiction to inquire into any facts 
behind the writ. 

‘The counsel of Smith then offered to read in evidence aflidavits 
of several persons, showing conclusively, that Smith was at Nau- 
voo, in the county of Hancock and state of Illinois, on the whole 
of the 6th and 7th days of May, in the year 1842, and on the 
evenings of those days, more than three hundred miles distant 
from Jackson county, in the state of Missouri, where it was al- 
leged that the said Boggs was shot, and that he had not been in 
the state of Missouri at any time between the 10th day of Febru- 
ary and the Ist day of July, 1542, the said persons having been 
with him during the whole of that period. That on the 6th day 
of May aforesaid, he attended an officers’ drill at Nauvoo afore- 
said, in the presence of a large number of people, and on the 7th 
day of May aforesaid he reviewed the Nauvoo legion in presence 
of many thousand people. ‘The reading of these atflidavits was 
objected to by the attorney general, on the ground that it was not 
competent for Smith to impeach or contradict the return to the ha- 
beas corpus. It was contended by the counsel of Smith, (1) that 
he had a right to prove that the return was untrue; (2) that the 
said aflidavits did not contradict the said return, as there was no 
averment under oath in said return that the said Smith was in Mis- 
souri at the time of the commission of the alleged crime or had 
fled from the justice of that state. ‘I'he court decided that the said 
aflidavits should be read in evidence, subject to all objections; and 
they were read accordingly. 
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The cause was argued by J. Butterfield and B. 8. Edwards, for 
Smith, and by Lamborn, attorney general, contra. 


Pore J. The importance of this case, and the consequences 
which may flow from an erroneous precedent, affecting the lives 
and liberties of our citizens, have impelled the court to bestow 
upon it the most anxious consideration. ‘The able arguments of 
the counsel for the respective parties, have been of great assistance 
in the examination of the important question arising in this cause. 

When the patriots and wise men who framed our constitu- 
tion were in anxious deliberation to form a perfect union among 
the states of the confederacy, two great sources of discord pre- 
sented themselves to their consideration: the commerce between the 
states, and fugitives from justice and labor. 'The border collisions 
in other countries had been seen to be a fruitful source of war and 
bloodshed, and most wisely did the Constitution confer upon the 
national government the regulation of those matters, because of 
its exemption from the excited passions awakened by conflicts be- 
tween neighboring states, and its ability alone to adopt a uniform 
rule, and establish uniform laws among all the States in those 
eases. ‘This case presents the important question arising under 
the constitution and laws of the United States, whether a citizen of 
the state of Illinois can be transported from his own state to the 
state of Missouri, to be there tried for a crime, which, if he ever 
committed, was committed in the state of Illinois; whether he can 
be transported to Missouri, as a fugitive from justice, when he has 
never fled from that state. 

Joseph Smith is before the court, on habeas corpus, directed to 
the sheriff of Sangamon county, state of IIinois. The return 
shows that he is in custody under a warrant from the executive of 
Illinois, professedly issued in pursuance of the constitution and 
laws of the United States, and of the state of Illinois, ordering 
said Smith to be delivered to the agent of the executive of Mis- 
souri, who had demanded him as a fugitive from justice, under the 
second section, fourth article, of the constitution of the United 
States, and the act of congress passed to carry into effect that ar- 
ticle. ‘The article is in these words, viz.: “ A person charged in 
any state with treason, felony, or other crime, who shall flee from 
justice and be found in another state, shall on demand of the ex- 
ecutive authority of the state, from which he fled, be delivered up 
to be removed to the state having jurisdiction of the crime.” The 
act of congress made to carry into effect this article, directs that 
the demand be made on the executive of the state where the of- 
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fender is found, and prescribes the proof to support the demand, 
viz. : indictment or affidavit. 

The court deemed it respectful to inform the governor and at- 
torney general of the state of Illinois, of the action upon the habeas 
corpus ; on the day appointed for the hearing, the attorney general 
of the state of Illinois appeared, and denied the jurisdiction of the 
court to grant the habeas corpus. (1) Because the warrant was 
not issued under color or by authority of the United States, but by 
the state of Illinois. (2) Because no habeas corpus can issue in 
this case from either the federal or state courts, to inquire into facts 
behind the writ. 

In support of the first point, a law of Illinois was read, declaring 
that whenever the executive of any other state shall demand of the 
executive of this state, any person, as a fugitive from justice, and 
shall have complied with the requisition of the act of congress in 
that case made and provided, it shall be the duty of the executive 
of this state to issue his warrant to apprehend the said fugitive, &c. 
It would seem that this act does not purport to confer any addi- 
tional power upon the executive of this state, independent of the 
power conveyed by the constitution and laws of the United States, 
but to make it the duty of the executive to obey and carry into ef- 
fect the act of congress. The warrant on its face purports to be 
issued in pursuance of the constitution and laws of the United 
States, as well as of the state of Illinois. ‘To maintain the position 
that this warrant was not issued under color or by authority of the 
laws of the United States, it must be proved, that the United States 
could not confer the power on the executive of Illinois. Because 
if congress could and did confer it, no act of Illinois could take it 
away, for the reason that the constitution and laws of the United 
States passed in pursuance of it, and treaties, are the supreme law 
of the land; and the judges in every state shall be bound thereby, 
anything in the constitution or laws of any state to the contrary 
notwithstanding. This is enough to dispose of that point. If the 
legislature of Illinois, as is probable, intended to make it the duty 
of the governor to exercise the power granted by congress, and 
no more, the executive would be acting by authority of the United 
States. It may be that the legislature of Illinois, appreciating the 
importance of the proper execution of those laws, and doubting 
whether the governor could be punished for refusing to carry them 
into effect, deemed it prudent to impose it as a duty, the neglect of 
which would expose him to impeachment. If it intended more, 
the law is unconstitutional and void. Prigg v. Pennsylvania, (16 
Peters, 617.) 
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In supporting the second point the attorney general seemed to 
urge, that there was greater sanctity in a warrant issued by the 
governor, than by an inferior officer. ‘The court cannot assent to 
this distinction. ‘This is a government of laws, which prescribes a 
rule of action, as obligatory upon the governor as upon the most 
obscure officer. The character and purposes of the habeas corpus 
are greatly misunderstood by those who suppose that it does not 
review the acts of an executive functionary; all who are familiar 
with English history must know that it was extorted froin an arbi- 
trary monarch, and that it was hailed as a second Magna Charta, 
and that it was to protect the subject from arbitrary imprisonment 
by the king and his minions, which brought into existence that 
great palladium of liberty in the latter part of the reign of Charles 
the Second. It was indeed a magnificent achievement over arbi- 
trary power. Magna Charta established the principles of liberty ; 
the habeas corpus protected them. It matters not how great or 
obscure the prisoner, how great or obscure the prison-keeper, this 
munificent writ, wielded by an independent judge, reaches all. It 
penetrates alike the royal towers and the local prisons, from the 
garret to the secret recesses of the dungeon. All doors fly open 
at its command, and the shackles fall from the limbs of prisoners 
of state as readily as from those committed by subordinate oflicers. 
The warrant of the king and his secretary of state could claim no 
more exemption from that searching inquiry, “ ‘The cause of his 
caption and detention,” than a warrant granted by a justice of the 
peace. It is contended that the United States is a government of 
granted powers, and that no department of it can exercise powers 
not granted. ‘This is true. But the grant is to be found in the 
second section of the third article of the constitation of the United 
States. “The judicial power shall extend to all cases in law or 
equity, arising under this constitution, the laws of the United 
States, and treaties made and which shall be made under their 
authority.” 

The matter under consideration presents a case arising under 
the second section, fourth article of the constitution of the United 
States, and the act of congress of February 12th, 1793, to carry it 
into effect. The judiciary act of 1789 confers on this court (indeed 
on all the courts of the United States,) power to issue the writ of 
habeas corpus, when a person is confined “ under color of or by 
the authority of the United States.” Smith is in custody under 
color of, and by authority of the second section, fourth article, of 
the constitution of the United States. As to the instrument employ- 
ed or authorized to carry into effect that article of the constitution 
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(as he derives from it the authority to issue the warrant,) he must 
be regarded as acting by the authority of the United States. The 
power is not official in the governor, but personal. It might have 
been granted to any one else by name, but considecations of con- 
venience and policy recommended the selection of the executive, 
who never dies. The citizens of the states are citizens of the United 
States; hence the United States are as much bound to afford them 
protection in their sphere, as the states are in theirs. This court 
has jurisdiction. Whether the state courts have jurisdiction or not, 
this court is not called upon to decide. 

The return of the sheriff shows that he has arrested and now 
holds in custody Joseph Smith, in virtue of a warrant issued by the 
governor of Illinois, under the second section of the fourth article 
of the constitution of the United States, relative to fugitives from 
justice, and the act of congress passed to carry it into effect. The 
article of the constitution does not designate the person upon whom 
the demand for the fugitive shall be made ; nor does it prescribe 
the proof upon which he shall act. But congress has done so. 
The proof is “an indictment or affidavit,” to be certified by the 
governor demanding. ‘The return brings before the court the war- 
rant, the demand and the affidavit. ‘The material of part of the 
latter is in these words, viz.:—‘ Lilburn W. Boggs, who being 
duly sworn, doth depose and say, that on the night of the sixth 
day of May, 1842, while sitting in his dwelling in the town of Inde- 
pendence, in the county of Jackson, he was shot with intent to kill, 
and that his life was despaired of for several days, and that he 
believes, and has good reason to believe from evidence and infor- 
mation now in his possession, that Joseph Smith, commonly called 
the Mormon prophet, was accessory before the fact, of the intended 
murder, and that the said Joseph Smith is a citizen or resident of 
the state of Illinois.” This affidavit is certified by the governor of 
Missouri to be authentic. The affidavit being thus verified, fur- 
nished the only evidence upon which the governor of Illinois could 
act. Smith presented aflidavits proving that he was not in Mis- 
souri at the date of the shooting of Boggs. This testimony was 
objected to by the attorney general of Illinois, on the ground that 
the court could not look behind the return. ‘The court deems it 
unnecessary to decide that point, inasmuch as it thinks Smith enti- 
tled to his discharge for defect in the affidavit. ‘To authorize the 
arrest in this case, the affidavit should have stated distinctly, (1) 
That Smith had committed a crime; (2) That he had committed 
it in Missouri. 

It must appear that he fled from Missouri to authorize the gov- 
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ernor of Missouri to demand him, as none other than the governor 
of the state from which he fled can make the demand. He coul | 
not have fled from justice, unless he committed a crime, which 
does not appear. It must appear that the crime was committed 
in Missouri to warrant the governor of Illinois in ordering him to 
be sent to Missouri for trial. ‘The second section, fourth article, de- 
clares he “shall be removed to the state having jurisdiction of 
the crime.” 

As it is not charged that the crime was committed by Smith in 
Missouri, the governor of Illinois could not cause him to be re- 
moved to that state, unless it can be maintained that the state of 
Missouri can entertain jurisdiction of crimes committed in other 
states. ‘The aflirmative of this proposition was taken in the argu- 
ment with a zeal indicating sincerity. But no adjudged case or 
dictum was adduced in support of it. ‘The court conceives that 
none can be. Let it be tested by principle. 

Man ina state of nature is a sovereign, with all the prerogatives 
of king, lords and commons. He may declare war and make 
peace, and as nations often do who “ feel power and forget right,”’ 
may oppress, rob and subjugate his weaker and unoflending neigh- 
bors. He unites in his person the legislative, judicial and execu- 
tive power —“‘ can do no wrong,” because there is none to hold 
him to account. But when he unites himself with a community, 
he lays down all the prerogatives of sovereign (except self-defence,) 
and becomes a subject. He owes obedience to its laws and the 
judgments of its tribunals, which he is supposed to have partici- 
pated in establishing, either directly or indirectly. He surrenders 
also, the right of self-redress. In consideration of all which, he is 
entitled to the egis of that community to defend him from wrongs. 
He takes upon himself no allegiance to any other community, so 
owes it no obedience, and therefore cannot disobey it. None other 
than his own sovereign can prescribe a rule of action to him. 
Fach sovereign regulates the conduct of its subjects, and they may 
be punished upon the assumption that they know the rule and have 
consented to be governed by it. It would be a gross violation of 
the social compact, if the state were to deliver up one of its citi- 
zens to be tried and punished by a foreign state, to which he owes 
no allegiance, and whose laws were never binding on him. No 
state can or will do it. 

In the absence of the constitutional provision, the state of Mis- 
souri would stand on this subject in the same relation to the state 
of Illinois that Spain does to England. In this particular the states 
are independent of each other. A criminal, fugitive from the one 
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state to the other, could not be claimed as of right to be given 
up. It is most true, as mentioned by writers on the laws of na- 
tions, that every state is responsible to its neighbors for the con- 
duct of its citizens, so far as their conduct violates the prmciples of 
good neighborhood. SSo it is among private individuals. But for 
this, the inviolability of territory, or private dwelling, could not be 
maintained. ‘This obligation creates the right, and makes it the 
duty of the state to impose such restraints upon the citizen as the 
occasion demands. It was in the performance of this duty, that 
the United States passed laws to restrain citizens of the United 
States from setting on foot and fitting out military expeditions 
against their neighbors. While the violators of this law kept them- 
selves within the United States, their conduct was cognizable in the 
courts of the United States, and not of the offended state, even if 
the means provided had assisted in the invasion of the foreign state. 
A demand by the injured state upon the United States for the 
offenders, whose operations were in their own country, would be 
answered, that the United States’ laws alone could act upon them, 
and that as a good neighbor it would punish them. 

It is the duty of the state of Illinois, to make it criminal in one of 
its citizens to aid, abet, counsel, or advise, any person to commit a 
crime in her sister state,——any one violating the law would be 
amenable to the laws of Illinois, executed by its own tribunals. 
Those of Missouri could have no agency in his conviction and pun- 
ishment. But if he shall go into Missouri, he owes obedience to 
her laws, and is liable before her courts, to be tried and punished 
for any crime he may commit there, and a plea that he was a citi- 
zen of another state, would not avail him. If he escape, he may 
be surrendered to Missouri for trial. But when the offence is per- 
petrated in Illinois, the only right of Missouri, is, to insist that Illi- 
nois compel her citizens to forbear to annoy her. This she has a 
right to expect ; — for the neglect of it nations go to war and vio- 
late territory. 

The court must hold, that where a necessary fact is not stated in 
the afhidavit, it does not exist. It is not averred that Smith was 
accessory before the fact, in the state of Missouri, nor that he com- 
mitted a crime in Missouri; therefore he did not commit the crime 
in Missouri— did not flee from Missouri to avoid punishment. 
Again, the affidavit charges the shooting on the sixth of May, in 
the county of Jackson and state of Missouri, “ that he believes and 
has good reason to believe, from evidence and information now 
(then) in his possession, that Joseph Smith was accessory before 
the fact, and is a resident or citizen of Illinois.” There are several 
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objections to this. Mr. Boggs having the “evidence and informa- 
tion in his possession,” should have incorporated it in the affidavit 
to enable the court to judge of their sufliciency to support his “ be- 
lief.” Again, he swears to a legal conclusion when he says that 
Smith was accessory before the fact. What acts constitute a man 
an accessory is a question of law and not always of easy solution. 
Mr. Boggs’s opinion, then, is not authority. He should have given 
the facts. He should have shown that they were committed in 
Missouri, to enable the court to test them by the laws of Missouri, 
to see if they amounted to a crime. Again, the affidavit is fatally 
defective in this, that Boggs swears to his belief. 

The language in the constitution is “ charged with felony, or 
other crime.”’ Is the constitution satisfied with a charge upon sus- 
picion? It is to be regretted that no American adjudged case has 
been cited to guide the court in expounding this article. Lan- 
guage is ever interpreted by the subject matter. If the object were 
to arrest a man near home, and there were fears of escape if the 
movement to detain him for examination were known, the word 
charged might warrant the issuing of a capias on suspicion. Rud- 
yard (reported in Skin. 676) was committed to Newgate for refus- 
ing to give bail for his good behavior, and was brought before the 
common pleas on habeas corpus. The return was, that he had 
been complained of for exciting the subjects to disobedience of the 
laws against seditious conventicles, and upon examination they 
found cause to suspect him. Vaughan, chief justice ; “ ‘Tyrrel and 
Archer against Wild held the return insuflicient, (1) because it did 
not appear but that he might abet frequenters of conventicles in 
the way the law allows; (2) to say that he was complained of or 
was examined, is no proof of his guilt. And then to say that 
he had cause to suspect him is too cautious; for who can tell what 
they count a cause of suspicion, and how can that ever be tried ? 
At this rate they would have arbitrary power upon their own alle- 
gation, to commit whom they pleased.” 

From this case it appears that suspicion does not warrant a 
commitment, and that all legal intendments are to avail the pris- 
oner. ‘That the return is to be most strictly construed in favor of 
liberty. If suspicion in the foregoing case did not warrant a com- 
mitment in London by its officers, of a citizen of London, might 
not the objection be urged with greater force against a commit- 
ment of a citizen of our state to be transported to another on 
suspicion ? No case can arise demanding a more searching scru- 
tiny into the evidence, than in cases arising under this part of the 
constitution of the United States. It is proposed to deprive a free- 
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man of his liberty ; to deliver him into the custody of strangers, to 
be transported to a foreign state, to be arraigned for trial before a 
foreign tribunal, governed by laws unknown to him; separated 
from his friends, his family and his witnesses, unknown and un- 
knowing. Had he an immaculate character, it would not avail 
him with strangers. Such a spectacle is appalling enough to chal- 
lenge the strictest analysis. 

The framers of the constitution were not insensible of the im- 
portance of courts possessing the confidence of the parties. They 
therefore provided that citizens of diflerent states, might resort to 
the federal courts in civil causes. How much more important 
that the criminal have confidence in his judge and jury? There- 
fore, before the capias is issued, the officers should see that the 
case is made out to warrant it. 

Again, Boggs was shot on the 6th of May. The affidavit was 
made on the 20th of July following. Here was time for inquiry, 
which would confirm into certainty or dissipate his suspicions. He 
had time to collect facts to be laid before a grand jury, or be incor- 
porated in his aflidavit. The court is bound to assume that this 
would have been the course of Mr. Boggs, but that his suspicions 
were light and unsatisfactory. 

The affidavit is insufficient, (1) because it is not positive ; (2) 
because it charges no crime ; (3) it charges no crime committed in 
the state of Misscuri. ‘Therefore he did not flee from the justice of 
the state of Missouri, nor has he taken refuge in the state of Illinois. 

The proceedings in this affair, from the affidavit to the arrest, 
afford a lesson to governors and judges whose action may hereat- 
ter be invoked in cases of this character. The aflidavit simply 
says that the atfant was shot with intent to kill, and he believes 
that Smith was accessory before the fact to the intended murder, 
and is a citizen or resident of the state of Illinois. It is not said 
who shot him, or that the person was unknown. 

The governor of Missouri in his demand calls Smith a fugitive 
from justice, charged with being accessory before the fact to an 
assault with intent to kill, made by one O. P. Rockwell, on Lilburn 
W. Boggs, in this state (Missouri.) This governor expressly re- 
fers to the affidavit as his authority for that statement. Boggs in 
his aflidavit does not call Smith a fugitive from justice, nor does 
he state a fact from which the governor had a right to infer it. 
Neither does the name of O. P. Rockwell appear in the afiidavit, 
nor does Boggs say Smith fled. Yet the governor says he has fled 
to the state of Illinois. But Boggs only says he is a cilizen or res- 
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The governor of Illinois responding to the demand of the exec- 
utive of Missouri, for the arrest of Smith, issues his warrant for 
the arrest of Smith, reciting that “ whereas Joseph Smith stands 
charged by the affidavit of Lilburn W. Boggs with being acces- 
sory before the fact to an assault with intent to kill, made by one 
O. P. Rockwell on Lilburn W. Boggs, on the night of the 6th day 
of May, 1842, at the county of Jackson, in said state of Missouri, 
and that the said Joseph Smith has fled from the justice of said 
state, and taken refuge in the state of Illinois.” 

Those facts do not appear by the aflidavit of Boggs. On the 
contrary, it does not assert tuat Smith was accessory to O. P. 
Rockwell; nor that he had fled from the justice of the state of 
Missouri, and taken refuge in the state of Illinois. 'The court can 
alone regard the facts set forth in the affidavit of Boggs, as having 
any legal existence. The mis-recitals and over-statements in the 
requisition and warrant, are not supported by oath, and cannot be 
received as evidence to deprive a citizen of his liberty, and trans- 
port him to a foreign state for trial. For these reasons Smith must 
be discharged. 

At the request of the counsel for Smith, it is proper to state, in 
justice to the present executive of the state of Illinois, Governor 
Ford, that it was admitted on the argument, that the warrant 
which originally issued upon the said requisition, was issued by his 
predecessor; that when Smith came to Springfield to surrender 
himself up upon that warrant, it was in the hands of the person to 
whom it had been issued at Quincy in this state; and that the 
present warrant, which is a copy of the former one, was issued at 

the request of Smith, to enable him to test its legality by writ of 
habeas corpus. 

Let an order be entered that Smith be discharged from his 
arrest. 


Circuit Court of the United States, New Hampshire, April, 1843. 
In Bankruptcy. 


IN THE MATTER OF DanreL Marsu. 


Whether the propriety of granting or refusing a motion for a new trial is a ques- 
tion, which, under the Bankrupt Act, can be adjourned into the Circuit Court, 
Quere. 

But if it can be, then all the evidence and circumstances of the whole case must 

be brought fully before the Circuit Court, in order to enable it to form an opinion 

upon the question, whether a new trial ought to be granted or not. 
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The mere admission of incompetent testimony, or the mere misdirection of the 
court in a matter of law, is not of itself sufficient to establish, that a new trial 
ought to be granted, if in point of fact the verdict ought to be exactly what it 
has been upon the whole evidence and law properly applicable to the case, and 
the party moving for a new trial has suffered no injustice or prejudice thereby. 


Held, that the present case was too imperfectly stated to enable the Circuit 
Court to give any opinion upon the adjourned questions, inasmuch as the certi- 
fied proceedings did not state what was the issue before the jury for trial, nor 
what the whole evidence was, which was submitted to the jury. 


Tus case came before this court, upon a question adjourned from 
the District Court of New Hampshire, as follows: ‘ Whether the 
verdict of the jury may be set aside and a new trial may be grant- 
ed upon the accompanying petition and statement.” The case was 
submitted without argument. 


Srory J. I entertain the most serious doubts, whether the pre- 
sent question, adjourned into this court, is within the purview of 
the sixth section of the Bankrupt Act of 1841, ch. 9. That sec- 
tion declares, that “the district judge may adjourn any point or 
question, arising in any case in bankruptcy, into the circuit court 
for the district, in his discretion to be there heard and determined.” 
Now, the granting or refusing a motion for a new trial is a matter 
resting in the sound discretion of the court, under all the circum- 
stances of the case. And it by no means necessarily follows, that 
a new trial is to be granted for every mistake or misdirection of the 
judge at the trial, however trivial or unimportant it may be, if upon 
reviewing the whole evidence, so far as it is unobjectionable, and 
the law growing out of it, it is clear, that no injustice has been 
done to the party, and that the merits are unequivocally against 
him, and the verdict just such as it ought to be. So, if the direc- 
tion of the judge is objectionable in a particular passage, or on ac- 
count of particular expressions, if, taking the whole together, it be 
such in substance, as will lead to a just conclusion, there is no 
ground to set aside the verdict for that cause only. The like re- 
sult arises, where evidence has been admitted, which ought not to 
have been received, provided there be sufficient without it to au- 
thorize the finding of the jury, In short, in all these cases, the ques- 
tion is not, whether the ruling of evidence and the directions given 
by the judge at the trial have been entirely correct, but whether, 
upon the whole case, the party moving for a new trial has suffered 
any wrong or prejudice or injustice. ‘The books are crowded with 
cases in support of the doctrines, which I have stated. It is suffi- 
cient to refer to Edmonson v. Marshall, (2 Term Rep. 4); Hor- 
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ford v. Wilcox, (1 Taunt. R. 12); Pulley v. Hilton, (12 Price R. 
625) ; Cox v. Kitchen, (1 Bos. & Pull. 338) ; Gascoyne v. Smith, 
(1 McLel. & Younge R. 338); Wicker v. Clutterbuck, (2 Bing. 
R. 483); Doe d. Teynham v. Tyler, (6 Bing. R. 561) ; Brazier v. 
Clap, (5 Mass. R. 1); Remington v. Congdon, (2 Pick. R. 310) ; 
Dole v. Lyon, (10 John. R. 447); and Woodbeck v. Keller, (6 
Cowen R. 118). Nor do the recent cases of Crease v. Barrett, (1 
Cromp. & Mees. R. 919); Baron de Rutzen v. Farr, (4 Adolph. 
& Ell. 53); Wright v. Doe d. Taltam, (7 Adolph. & Ell. 313), 
properly considered, overturn the doctrine as to the admission of 
improper evidence, although they certainly show an inclination of 
the courts to restrict its application to very clear cases.' 

Considerations of this sort go very far to show, that the question, 
whether a new trial ought to be granted or not, being a matter ex- 
clusively in the discretion of the court, can most properly be dis- 
posed of by the District Court before which the trial is had, and by 
which the whole circumstances of the case are fully understood, 
and can be best weighed ; and that the Bankrupt Act was intend- 
ed to provide for the adjournment of such questions only into the 
Circuit Court, as are mere questions of law, and not questions of 
discretion. 

But without dwelling upon this matter in this view, it is obvious, 
that if the Circuit Court is to act at all upon the question, whether a 
new trial ought or ought not to be granted, all the evidence, which: 
was given at the trial, and all the circumstances of the whole case 
ought to be brought by a complete report before the Circuit Court. 
That has not been done in the present case; and the want of it 
constitutes an insurmountable obstacle to any satisfactory decision 
upon the adjourned question by this court. It is not stated, what 
was the issue before the court upon which the trial was had, and 
the verdict of the jury was given; nor when or at what stage of 
the proceedings in Bankruptcy the issue was directed. For aught 
that appears on the certified papers, it may have occurred before 
any decree, declaring the party a bankrupt, or upon some question 
occurring incidentally afterwards. In respect to the evidence ad- 
mitted by the district judge at the trial, it is proper to state, that 
neither the deposition of Daniels or Gerrish is before this court, 
and, therefore, it is impracticable for me to say, what were the 
facts to which they testified. The same objection applies to the 
admission of the testimony of Osgood. It is not stated, what were 





* See also Estwick v. Caillard, (5 Term R. 425, per Buller J.) Graham on New 
Trials, ch. 9, p. 301 to p. 310; 2 Tidd. Pract. 907, 908, 9th edit. 1828; Tyrwhitt v. 
Wynne, (2 Barn. & Ald. 359. Per Lord Tenterden). 
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the facts to which he was called to testify, or to which he actually 
did testify. So that the relevancy and materiality of the testimony 
of all these witnesses to the merits of the case, are beyond the 
power of this court to escertain or weigh. In respect to Daniels, 
it is plain, that the admission of his deposition would be productive 
of no mischief to the petitioner, for he was present in court, and 
produced by the petitioner as ready to testify ; so that it was the 
petitioner’s own fault, if he was not examined by him to control, 
qualify, or explain any of the statements in his deposition. The 
objection now taken is strictissimi juris, and upon a motion for a 
new trial, I should think it entitled to very little regard. In re- 
spect to Gerrish, there might be a stronger ground for the objec- 
tion to his competency ; but it is difficult, if not absolutely imprac- 
ticable to say, whether he was incompetent or not to testify, unless 
the point at issue between the parties, and the nature of his testi- 
mony was fully disclosed in the proceedings certified to this court. 
A creditor of a bankrupt petitioner is not in all cases incompetent 
to give evidence touching questions arising in bankruptcy ; for in 
many cases he may not have any direct interest whatsoever in the 
point to be decided. In other cases his interest may be remote or 
contingent ; as for example, upon the question, whether the petitioner 
shall be declared a bankrupt or not ; for a party may be declared 
a bankrupt, and yet not be entitled to his discharge ; and it is ne- 
cessarily a matter resting in contingency, whether he ever obtains 
a discharge or not. Now, ¢ take it, that to render a witness in- 
competent, it is not sufficient, that he has an interest in the question, 
but he must have a direct and positive interest in the result of the 
issue, and not a mere remote or contingent interest. How, then, 
can the court decide upon the question of incompetency, unless it 
knows, what the issue is ? 

In respect to the rulings of the District Court at the trial, in mat- 
ters of law, it is impossible for me, absolutely, to say, from the 
defects in the proceedings certified to this court and before alluded 
to, whether there was any misdirection of the court or not. 
Most of them, upon general principles, if I were at liberty to look 
at them in that view only, would seem to have been correctly de- 
cided ; and as to the others, they might be perfectly maintainable 
upon all the facts and circumstances in evidence, or if unmaintain- 
able in point of law, they may have had no legal effect upon the 
verdict, nor have in any manner been prejudicial or injurious to the 
petitioners. ‘The case must therefore be sent back with a declara- 
tion, that upon these proceedings, now before this court, it is una- 
ble to give any opinion, whether a new trial ought to be granted 
or not. 


{ 
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District Court of the United States, Massachusetts District, March 
Term, 1843, at Boston. 


Brooks v. SNELL. 


Settlements, made with seamen in the absence of their proctors, how far upheld 
in the Admiralty. 


Tus was a libel by the steward of the ship Sophia against the mas- 
ter, for personal damage. After service by arrest, and when a day 
had been appointed for a hearing, the master effected a settlement 
with the libellant, in the absence of his proctor, for the sum of sixty 
dollars, obtaining his receipt in full, and then tendered the legal 
costs to the proctor. The proctor refused to receive the same, and 
on the day appointed brought the case up for a hearing. ‘The evi- 
dence not being ready, and to avoid the expense of taking deposi- 
tions which would be useless if the settlement should be upheld by 
the court, it was agreed to submit the question to the advisement 
of the court, upon affidavits, whether the settlement as made should 
be sustained. 

It appeared that the libellant’s proctor had offered to settle the 
suit for one hundred dollars and costs, which the master refus- 
ed, and that the master then, by the advice of his own proctor, 
sought out tke libellant to procure a settlement with him for a less 
sum, his proctor first warning him that the settlement would not be 
upheld if any misrepresentations were made to the steward, or any 
advantage taken of him. The libellant made affidavit to the effect 
that he had been advised by his proctor not to settle the cause with 
the master, and that the master had made great efforts to induce 
him to settle, which had been seconded by the friends of the mas- 
ter, the owner’s clerks, and others, and that the master had misre- 
presented material facts to him, and that he finally received the 
sixty dollars under the influence of these misrepresentations and 
other persuasions. ‘The master, in his affidavit, denied the misre- 
presentations and all attempts to mislead or take advantage of the 
libellant. 

R. H. Dana, Jr. for the libellant. 

B. R. Curtis for the respondent. 


Spracve J. Settlements made between seamen, and masters or 
owners, are always narrowly watched by courts of admiralty. 
Seamen are considered as being under a disadvantage in such 
transactions, and they are not strictly held to the letter or form of 
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their acts, if there seems to have been any undue means used to 
bring about an unequal settlement. In such cases the court wil] 
not hold the claim to have been settled. In all these matters, sea- 
men are the wards of the admiralty. Yet settlements made by 
seamen are allowed. They are not incapacitated from settling 
their claims, either before or after suit brought. They are not 
compelled to go into court; nor, when there, are they compelled 
to leave the settlement of their cause to their proctor or to the 
court. 

The duty of the court, and its difficulty, is, to determine what 
settlements shall be upheld and what set aside. One, and in many 
cases the best means of determining this, is the nature of the settle- 
ment itself. If it seems to be an unequal and disadvantageous one 
to the seaman, there will be ground for relieving him from it, unless 
the other sice show circumstances suflicient to satisfy the court, 
that the seaman was under no disadvantage either as to ignorance 
of his rights, mistake of facts, fear, or strong moral duress. This 
means of judging Iam now without. There being no evidence 
upon the merits of the case, I cannot determine whether the 
amount paid the seaman upon the settlement was a reasonable 
compensation or not. If his release were offered in bar at the 
hearing on the merits of the cause, after the pleadings were closed, 
and when all the evidence could be seen, so that I might form an 
opinion of the amount due the seaman, and the amount specified 
in the release as paid in full discharge should then appear grossly 
unequal, I should need but few circumstances showing the exercise 
of influence over the seaman, to lead me to disregard the settle- 
ment made in the absence of the proctor, especially if the proctor 
seemed to have been designedly avoided. But, as the question 
now stands, as I am merely acting advisorily, at the request of 
the parties, and have no means of determining upon the sufhiciency 
of the amount paid, I must look solely at the circumstances attend- 
ing the settlement; and in them I must find either misrepresenta- 
tion, or ignorance of law or of material facts, or other things, 
showing an advantage actually taken of the seaman, to set aside a 
settlement made for what I must assume to be a reasonable sum. 

I must take the affidavits offered, to be true, unless expressly 
contradicted and disproved by superior evidence. It seems, then, 
that the libellant is a man of unusual intelligence for his station in 
life, and had been informed fully of his legal rights by his proctor, 
been put in possession of all material facts, and warned against 
making an unequal settlement with the other side. It must be 
borne in mind, too, that Capt. Snell sought the libellant by the ad- 
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vice of his own proctor, and therefore must be supposed to have 
done so without imagining any impropriety in the act. The libel- 
lant met him, after being put upon his guard and in possession of 
all material facts. A settlement was made deliberately, in the 
presence of friends of each party, for a sum which I cannot assume 
to have been unequal, and the costs of court were secured to the 
proctor. Such being the case, I cannot set aside the settlement, 
unless upon some other facts proved. The only facts alleged are 
certain misrepresentations. [His Honor went into an examination 
of them, to show that they might be reconciled with an intention 
to state the truth, and said that they were not proved, being denied 
by the master, — and proceeded.| Had there been proved, either 
a misrepresentation of a material fact or an advantage taken of the 
ignorance of the libellant in his proctor’s absence, or could I have 
examined into the sufliciency of the sum paid, and found it grossly 
unreasonable, such as a man dealing upon an equality of terms 
would not probably have made, after allowing a large discount for 
a desire to put an end to a troublesome suit, with its delays and 
hazards, so injurious to a seaman, I should have disregarded the 
settlement, and allowed the parties to come to a hearing upon the 
merits. Indeed, they may do so now, as my decision is merely 
advisory ; but if they do, and the release is set up in defence, I 
shall, upon the same evidence, hold it a sufficient bar, unless 
upon all the evidence upon the merits, the sum paid shall seem to 
be so grossly disproportioned to the injury proved, as to raise a 
strong presumption of unfairness in the transaction. 

Upon this advisory opinion, the costs were received by the libel- 
lant’s proctor, and an entry made of a dismissal by consent. 


SHELTON AND OTHERS Uv. Bric Mary. 


Specie was shipped from Boston to Porto Cabello, for the purpose of purchas- 
ing a return cargo, and the vessel was obliged to put into Antigua, on 
accvunt of a disaster, where the master, being destitute of funds, sold a part of 
the specie, for the purpose of making the repairs, and the vessel proceeded to 
her port of destination, and thence to Boston ; it was admitted, that the specie 
thus taken should be paid for in general average at Porto Cabello. Held, that 
the owners thereof were entitled to interest on the same from the time when 
they would have had the benefit of it at Porto Cabello, if it had been carried 
forward with the rest of the cargo. 


Tue libellants shipped a quantity of specie, consisting of five franc 
pieces, on board the Mary, from Boston to Porto Cabello, for the 
VOL. VI. —=NO. I. 10 
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purpose of purchasing a return cargo. On the outward passage 
the Mary met with a disaster ; her masts were cut away, and she 
put into Antigua for repairs. ‘The master being destitute of funds, 
and unable to raise them, sold a part of the specie for the purpose 
of making the necessary repairs, and the vessel afterwards pro- 
ceeded on her voyage to Porto Cabello; and thence to Boston. 
It was admitted, that the specie of the libellant, which was thus 
taken, should be paid for in general average at its value at Porto 
Cabello, the port of destination; and it appeared, that five franc 
pieces passed at that place as currency and of the same value as 
Spanish dollars. No adjustment of general average was had at 
Porto Cabello, nor until since the filing of the libel in this case. 
The question now presented was, whether, in making such ad- 
justment, the libellants should be allowed interest on the specie 
so taken, from the time when they would have had the benefit of it 


at Porto Cabello, if it had been carried forward with the rest of 


the cargo. 


Edward Blake and F. C. Loring for the libellants. 
Benjamin R. Curtis for the respondents. 


Srracve J. [ am of opinion that the libellants are entitled to 
such interest. ‘The owner of the cargo is under no obligation to 
keep the ship in repair. But in certain cases, the law allows the 
master, from necessity, to sell a part of the cargo without the con- 
sent of the shipper, in order to enable the vessel to prosecute the 
voyage. But in such case, the shipper is to be compensated, and 
the measure of compensation is to be such as to place him in as 


good a situation as he: would have been in had the property of 


some other shipper been taken instead of his. This is the general 
rule, and it is manifestly founded both in justice and policy. In 
conformity to this principle, it is well settled, that the shipper is 
entitled to be paid for this property, taken at its full value at the 
port of destination, deducting certain necessary charges. ‘This, it 
is supposed, will afford him an indemnity, because, with the money 
thus paid to him, it is presumed that he can replace the articles 
taken, or purchase others of equivalent value, at his election. 

But it is obvious, that, in order to aflord him an indemnity, pay- 
ment should be made to him at the port of destination. He can- 
not otherwise be placed in as good a situation as he would have 
been in had the goods of some other shipper been taken. His pur- 
pose was to place his cargo in that port. There he needed it to 
carry forward his enterprise. ‘l'o refuse this to him, while the 
other shippers have their parts of the cargo carried forward and 
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delivered at the port of destination, would by no means place him 
in as good a condition as they, and would clearly violate the fun- 
damental principle by which compensation is to be made. 

As he had a right to have the goods shipped delivered to him 
at the port of destination, so has he the right to have that, which, 
without his consent and for the benefit of others, has been substitu- 
ted for the goods, delivered to him at the same place. And if this 
be not done, he is entitled to compensation for the injury sustained 
thereby. 

What shall be the measure of such compensation ? The libel asks 
that it may be the profits which would have been made on the 
homeward cargo. But this was abandoned at the argument, and 
very properly. ‘The law cannot go into a speculation of contingent 
profits, and it presumes that the shipper might have substituted 
other funds for a return cargo, if he saw fit. Interest is the estab- 
lished measure of damages for the nonpayment of money. 

The shipper might waive his right to payment at the port of des- 
tination. But there is nothing in this case from which such waiver 
can be presumed, unless it be that the adjustment of the general 
average was not made up until since the arrival of the vessel here. 
But I do not think that sufficient to warrant a presumption, that the 
shippers voluntarily relinquished their right. ‘hey were not per- 
sonally at Porto Cabello ; and it does not appear that any offer of 
payment was made to their correspondents or consignees. It must 
be inferred, that the captain had no funds, or means of making 
payment at Porto Cabello ; and as the parties all resided here, the 
adjustment was properly left to be made up by themselves after 
the return of the vessel. ' 

I have discussed this case, as if the goods of the libellants had 
been sold. But it is proved, that the five frane pieces passed 
as currency, and were money at Porto Cabello. If this makes any 
difference, it strengthens the claim, bringing it more directly within 
the case of Simms v. Urlling, (8 Serg. & Rawle R. 103), and the 
remarks of the author in 2 Phill. Ins. 2d ed. p. 131. 

All the authorities cited at the bar tend in some degree to sus- 
tain the positions above taken. In many of them, and particularly 
in the case of The Packet, (3 Mason’s R. 255), such taking of the 
property of a shipper is regarded as a forced loan. And surely as 
much compensation should be made by the law in case of a forced 
loan as is ordinarily allowed when the lending has been voluntary. 
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Circuit Court of the County of St. Louis, Missouri, April Term, 
1843, 


Tue Srate or Missouri v. James Rosinson. 


The seventh section of an act of the legislature of Missouri, entitled ‘an act 
concerning free negroes and mulattos,’’ approved March 14, 1835,provides, that 
‘*no free negro or mulatio, other than a citizen of some one of the United 
States, shall be permitted to reside within the state, unless he obtain a license, 
or otherwise acquire a right to reside within the state, according to the provi- 
sions of this act.”” Held, by Mullanphy J., on appeal from the recorder of the 
city of St. Louis, that a free negro, born in Illinois, was a ‘‘ citizen of one of 
the United States,’’ within the meaning and intent of the statute, and exempt 
from its provisions. 


Bent for the state. Hamilton for the defendant. 





Supreme Judicial Court, Massachusetts, Norfolk, November Term, 
1842. 


Brett v. Brett. 


Where parties, who are residents of another state, are married there and reside 
there after marriage, and the husband there deserts the wife, and she after- 
wards removes into this state, and resides here five years, — the desertion be- 
ing continued during that time, —she is not entitled to a divorce, under St. 
1838, c. 126, though she and her husband lived together in this state a part 
of the time between the marriage and the desertion. The court has no juris- 
diction of such a case. 


CoMMONWEALTH v. DovG.ass. 


Subornation of perjury may be proved by the testimony of one witness. 

Though a party, who is charged with subornation of perjury knew that the testi- 
mony of a witness whom he called would be false, yet if he did not know that 
the witness would wilfully testify to a fact, knowing it to be false, he cannot 
be convicted of the crime charged. 

To constitute subornation of perjury, the party charged must procure the com- 
mission of perjury, by inciting, instigating, or persuading the witness to com- 
mit the crime. 
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Digest of American Cases. 


Selections from 9 New Hampshire Reports, continued from page 42. 


BILLS AND NOTES. 

1. Certain creditors, in Massachu- 
setts, having charged one of their debt- 
ors, who was then residing in this state, 
with the crime of obtaining goods by 
false pretences ; and having obtained a 
requisition from the governor of Massa- 
chusetts, and an order from the gov- 
ernor of this state, for his arrest and de- 
livery; caused him to be arrested and 
detained, under that process, until he 
paid and secured half the debts, and 
gave his own notes for the other half, 
and paid the expenses of procuring the 
arrest. In an action upon one of the 
notes thus given — held, that if the pro- 
cess by which the defendant was ar- 
rested was made use of in any manner 
to compel the execution of the notes, or 
if it was any part of the consideration 
upon which the settlement was made 
that the prosecution should be discon- 
tinued, in such case the note was void. 
Shaw v. Spooner, 197. 

2. Where a note was signed ‘* W.S., 
for himself and G. L.,’’ it was held to 
be a valid signature of both, where au- 
thority was shown to execute the note. 
Olcott v. Little, 259. 

3. Where one, of two or more joint 
contractors, is without the state, as ap- 
pears by the officer’s return, so that no 
service can be made upon him, judg- 
ment may be rendered against such of 
the joint contractors as are found within 
the jurisdiction ; and such judgment re- 
maining unsatisfied is no bar to a subse- 
quent suit, and judgment against the re- 
maining signer, or signers. Jb. 

4. Where the payee of a note in- 
dorsed it, and delivered it as collateral 
security to certain of his creditors, who 
caused a suit to be brought upon it in 
the name of a nominal plainuff, alter 
which the payee settled the demand to 
secure which it was indorsed — held, 
that the defendant, in such action, might 
set off a note from the payee to himself. 
Bellows v. Smith, 285. 


5. But a tender of such note, in favor 
of the defendant against the payee, with 
the balance of the note sued, and the 
cost of the action, made to the plaintiff's 
attorney, is invalid. Jd. 

6. If a note is made on Sunday, and 
placed in the hands of an agent to be 
delivered to the payee, and it is after- 
wards so delivered ; and subsequently 
the maker promises to pay the note — 
this is a ratification of the note, and the 
payee is entitled to recover its contents. 
Clough v. Davis, 500. 

7. Whether an indorsement of a 
promissory note may be treated as a bill 
of exchange, in an action by the in- 
dorsee against the indorser — quere? 
Carter v. Burley, 556. 

8. A protest is not competent evi- 
dence of the dishonor of an inland bill 
of exchange. Jb. 

9. Bills drawn by inhabitants of one 
state, upon those of another, are to be 
regarded as foreign bills; and where a 
promissory note, made by a resident of 
one state, and payable to a person re- 
siding in another, is indorsed, if the in- 
dorsement can be regarded as a bill, it 
is to be deemed a foreign bill. JA. 

10. A protest by a notary public, at 
the place of payment, duly authenti- 
cated, is the regular evidence of the 
dishonor of a foreign bill. Jd. 

11. A protest is to be authenticated 
according to the forms of the place 
where the demand is made, at the time 
of making it. If it is by a notary, and 
under seal, the notarial seal furnishes 
prima facie evidence that it is in due 
form, and is sufficient to admit the pio- 
test in proof; but if not made by a no- 
tary, or not under seal, there must be 
evidence of the official character of the 
officer, and of the laws of the state or 
“eee showing that it was duly made. 

b. 

12. An impression of a notarial seal 
upon the paper of the protest is a suffi- 
cient seal, and it is to be presumed that 
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it was affixed according to the laws of 
the place where the demand was made, 
until there is something to impeach it. 
Ib. 

13. Upon the dishonor of a bill or 
note, when the parties to it reside in 
different places, it is sufficient if the 
holder puts a notice into the post-office 
in season to be transmitted by the mail 
of the next day; and each indorser 
may, in like manner, transmit a notice 
by the mail of the day succeeding that 
on which he receives notice. But if the 
party receiving notice cannot, by the 
exercise of reasonable diligence, for- 
ward notice to a prior party, by the mail 
of the day following, it will be sufficient 
if sent by the next mail. S. C., 559. 

14. The holder may, if he pleases, 
forward a notice on the day of the dis- 
honor, and any prior party receiving no- 
tice may transmit a notice on the day 
he receives one ; and should any party 
do so it will not enlarge the time al- 
lowed to any other party. Jd. 

15. An agreement by an indorser, 
when informed of the dishonor of a 
note, that he would give collateral se- 
curity for his responsibility, is not prima 
facie evidence of due demand and no- 
tice, nor a waiver of his right to require 
proof of these facts. Jd. 


BOND. 

1. Where a bond was given to pro- 
tect a title, reciting that an outstanding 
claim of dower existed against it, but 
providing that the obligor should indem- 
nify against all claims of any person — 
held, that the bond was not limited to 
the claim specified, but was equivalent 
to a general covenant of warranty 
against all claims whatsoever. Parker 
v. Read, 121. 

2. Satisfaction of a bond will be pre- 
sumed in twenty years. Burtlett v. 
Bartlett, 398. 

3. If the obligee be an infant at the 
time the cause of action accrues, pay- 
ment will be presumed in five years after 
he attains full age, if that be twenty 
years from the accruing of the cause of 
action. Ib. 


BOUNDARIES. 

1. The owners of adjoining lots of 
land may enter into agreement by pa- 
role, to establish the boundaries of their 
lots ; and such agreement, when exe- 
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cuted, will be conclusive against them, 
and all persons claiming under them, as 
to the lines of said lots. Gray v. Ber- 
ry, 473. 

2. Any agreement, however, thus es- 
tablished, may be afterwards rescinded, 
altered or modified, by subsequent agree- 
ment of the parties. Jd, 


CONFLICT OF LAWS. 

1. The regularity of proceedings for 
the attachment, levy and sale of per- 
sonal property on execution, is to be de- 
termined by the laws of the state where 
those proceedings take place. French 
v. Hall, 137. 

2. The validity of a contract for the 
sale of personal property, and the title 
to the property under that contract, de- 
pend upon the laws of the state where 
the sale is made and the property deliv- 
ered, unless it is made in fraud of the 
laws of the state where the vendor re- 
sides, or comes within some other ex- 
ception to the general rule. Jd. 

3. Where an inhabitant of Vermont, 
being within the state of New Hamp- 
shire, sold and delivered a sulky to a 
citizen of the latter state, for a full con- 
sideration ; and the purchaser having 
caused repairs to be made upon it, and 
used it as his own about two monthis, 
afterwards let it for hire to the former 
owner, to go into Vermont; where it 
was attached as his property, and sold 
upon execution, for which an action was 
brought against the officer in this state 
— held, that the regularity of the pro- 
ceedings, in attaching and selling the 
property, was to be determined by the 
laws of Vermont; but the validity of 
the title to the property, under the con- 
tract of sale, there being no evidence of 
an intention to evade the laws of Ver- 
mont, depended upon the laws of this 
state; and that there was a sufficient 
possession to pass the property as 
against creditors. Jb. 

4. The validity of a sale of personal 
property, as against creditors, must de- 
pend upon the laws of the place where 
the sale was made, the vendor being at 
the time a resident of that place, and 
the property there situate ; unless cir- 
cumstances are shown to bring the case 
within some exception to the general 
rule. Sessions v. Little, 271. 


CONTRACT. 
1. Where an agreement, made by a 
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selectman, in a case in which he has no 
authority to act, purports to contain the 
promise of the town, he cannot be held 
personally liable upon it, as his own 
contract ; but if it contain words pur- 
porting a personal promise, an action of 
assumpsit may be maintained against 
him. Woodes v. Dennett, 55. 

2. On a general contract to deliver 
shares in a manufacturing company, it 
is not necessary that the shares should 
stand in the name of the promiser, and 
be transferred by him, nor that the 
transfer should be recorded before a 
tender is made; but a tender of a certi- 
ficate of shares, with an assignment not 
recorded, which shares at the time of 
the tender are under attachment on a 
debt due from the assignor, is not a suffi- 
cient tender in perfurmance of the con- 
tract. Eastman v. Fiske, 182. 

3. Where a contract for labor was 
entered into for a term of time, at the 
end of which payment was to be made ; 
and, beture the time had expired, the 
plaintiff left without cause, and com- 
menced a suit on a quantum meruit, for 
work and labor done — held, that such 
suit could not be maintained until the 
original time of payment agreed upon 
had expired. Hartwell v. Jewett, 249. 

4. Where a party refuses to perform 
a contract, which is void by the statute 
of frauds, the other may recover back 
whatever property he has delivered in 
part execution of the contract. Luey v. 
Bundy, 298. 

5. Where the defendant has refused 
to perform an essential part of an entire 
contract, the plainuff may treat the con- 
tract as rescinded, notwithstanding a 
partial performance by the defendant, if 
he can be placed in as good a situation 
as before. Jb. 

6. When a contract is limited to be 
performed in so many days, without 
saying more, the true construction is 
that it is to be in so many days from the 
date; and the time is to be computed 
exclusive of the day of the date. Blake 
v. Crowninshield, 304. 

7. The plaintiff declared that he was 
in the service of the defendants, as an 
agent, and that the defendants agreed, 
if he would build a house upon a certain 
lot belonging to them, for his own use, 
they would convey him the lot at a cer- 
tain price ; and if he left their service 
within five years, they would purchase 
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of him the house and Jot — Ae/d, that 
this was a contract for the sale of lands, 
and that no action could be maintained 
upon it, unless it was in writing. Fo/- 
som Vv. The Great Falls Man. Company, 
355. 

8. In another count the plaintiff al- 
leged the agreement to be that he 
should build a house on the land of the 
defendants, and that they should pay 
him the sum expended, in case he 
should leave their service within five 
years ; but it appeared in evidence that 
afier it was built the plainuff took from 
the defendants a deed of the land and 
paid therefor — Ae/d, that in the absence 
of any express stipulation to the con- 
trary, the purchase of the land operated 
as a waiver of the first contract. If it 
were otherwise, and the land was to be 
re-conveyed by the plaintiff, it would 
then be a contract within the statute. 
Tb. 

9. If a party consent to take bank 
bills, in payment of a sum due to him, 
without stipulating to take the risk of 
them, he is entitled to receive bills 
which are at the time convertible into 
money at the place where they purport 
to be redeemable ; and if he receive the 
bills of a bank which has failed, and the 
failure of which is unknown to either 
party, he may return them in a reason- 
able time, and recover the amount in an 
action upon the orginal contract. Fogg 
v. Sawyer, 365. 

10. Where an insolvent debtor pro- 
»osed making a compromise with his 
creditors, by giving a note signed by 
one S., as surety, fur a given per cent- 
age on his demands, in full discharge of 
the same, which arrangement was 
agreed to by the plaintiffs, provided the 
other creditors of the defendant acceded 
thereto; and such assent was obtained 
and security was made them, and due 
notice given to the plainuffs, with the 
offer to fulfil the contract as to his claim 
— held, that the contract was so far ex- 
ecuted that it could not then be re- 
scinded by the plaintifis. Browne vy. 
Stackpole, 478. 

11. Also, that in such case the orig- 
inal promise had become superseded by 
the new contract, and that no suit would 
lie on the same. Jé. 


CORPORATION. 
1. Where a clerk of a corporation, 
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without authority, borrowed a sum of 
money, in the name of the corporation, 
which he converted to his own use, and 
absconded ; it was held, that the corpo- 
ration were not liable, although it was 
in evidence that he had, in two or three 
previous instances, borrowed money of 
other persons, in the name of the cor- 
poration, of which the plaintiff had no 
knowledge, which was repaid by another 
clerk, the money in those cases having 
been applied to the use of the company. 
Martin v. The Great Falls Man’g Co., 
51. 

2. A foreign corporation is liable to 
be sued in this state, whenever by our 
laws effective service can be made upon 
it or its property. Libbey v. Hodgdon 
§ Trustee, 394. 

3. Such corporation may also be held 
as trustee, under the fureign attachment 
law of this state. Jd. 


cosTs. 

Tn an action of assumpsit the court 
will not limit the costs merely because 
the plaintiff has consented to receive in 
full satisfaction of his demand a less 
sum than $13.33, paid into court un- 
der the common rule. Stevens v. Gil- 
son, 106. 


CRIMES. 

1. Where three or more persons were 
alleged to be jointly concerned in an as- 
sault, and it was contended to be imma- 
terial, if all participated in it, by which 
of them certain acts were done — held, 
to be material, and that evidence as to 
the acts of either, if wilfully and falsely 
given, constituted perjury. State v. Nor- 
ris, 96. 

2. An indictment for perjury, alleg- 
ing that the respondent was sworn, and 
took her corporal oath to speak the 
truth, the whole truth, &c. was holden 
to be sustained by evidence of the oath 
taken in the usual form. Jd. 


DAMAGES. 

1. Where an inhabitant of a town is 
liable to taxation, and is duly assessed 
his proportion of the public taxes, which 
are collected by a collector de facto, he 
is not entitled to recover back the 
amount of the taxes, or the value of 
the property which may have been 
taken to pay them, merely because the 
collector did not take the oath of office. 


DIGEST OF AMERICAN CASES. 








He is entitled to damage commensurate 
with the injury he has sustained ; and 
if he has in fact sustained no injury, ex- 
cept in the collection of what was due 
from him by one who was an officer de 
facto, but not de jure, he can recover 


nominal damages only. Cavis v. Rod- 
ertson, 524. 

2. But unless the tax has been le- 
gally granted, a collector de facto must, 
in such case, be answerable for the 


value of the property taken. Jd, 


DEED. 

1. A deed not recorded is valid against 
every body except creditors and pur- 
chasers who have subsequently derived 
a title from the grantor. Odiorne v. 
Mason, 24. 

2. The taking of the acknowledg- 
ment of a deed is a ministerial act, 
which may be done by a justice of the 
peace, when not within his county. Jd, 

3. Where the boundaries mentioned 
in a deed of conveyance are inconsistent 
with each other, those are’to be retained 
which best subserve the prevailing de- 
sign manifested on the face of the deed ; 
and the least certainty must yield to the 
greater certainty in the description. 
White v. Gay, 126. 

4. A conveyance of a lot of land out 
of a certain right, which was shown to 
have been previously surveyed and al- 
lotted, was holden to convey one of the 
lots according to said survey. J. 

5. Where no number was given, to 
designate the lot, but it was described 
as adjoining the land of four several in- 
dividuals, which description in full 
would include three several lots, and a 
much larger quantity of land than that 
named in the deed, but by rejecting one 
of the names of the persons, one lot 
only would be clearly designated — 
held, that such portion of the descrip- 
tion might be rejected as a mistake as 
to said person’s being an adjuining 
owner. Jd. 

6. In a conveyance in fee simple a 
covenant of warranty may be implied 
in the word ‘ give ;’ and in a lease the 
term ‘demise’ may import a covenant 
of good right and title to make the lease, 
and for quiet enjoyment. Crouch v. 
Fuwle, 219. 

7. But general implied covenants are 
qualified and restrained by express cov- 
enants of a more limited character. Jb. 
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8. Implied covenants relating to title 
may be restrained by express covenants 
relating to pessession. J, 

9. Where a lessor, by virtue of a 
conventional resolution of the Episco- 
pal churches in the state, empowering 
him so to do, demised a certain tract of 
land, with a covenant that he and his 
successors in office should and would 
permit the lessee, his heirs and assigns, 
quietly and peaceably to possess and 
enjoy the premises during the term — 
held, that this express covenant was re- 
strictive, and that no covenant of a right 
to demise or fur quiet enjoyment could 
be implied. 16. 


EQUITY. 

1, Where an injunction has been ob- 
tained on the filing of a bill, it is a gen- 
eral rule, that on the coming in of an 
answer, denying all the equity of the 
bill, the injunction will be dissolved. 
Hollister v. Barkley, 230. 

2. There may be exceptions to this 
rule, where, from the nature and cir- 
cumstances of the case, the court in its 
discretion will continue the injunction. 
1b. 

3. But where the bill prayed an in- 
junction against a suit at law, in which 
the defendant sought to recover of the 
plaintiff in equity the value of certain 
work and labor performed by the for- 
mer, the bill alleging that such work 
and labor was performed for the benefit 
of a partnership, which existed between 
the parties, and ought to be taken into 
the partnership account; the answer 
having denied all the equity of the bill 
—held, that there was nothing in the 
nature or circumstances of the case to 
take it out of the general rule; as the 
effect of dissolving the injunction was 
merely to permit the controversy to be 
tried in the regular course. Jd. 

4. An administrator is a trustee for 
heirs and creditors ; and this court, sit- 
ting as a court of chancery, has power 
over trusts of that description, upon a 
proper case for enforcing the rights of 
those interested in the trust. Parsons 
v. Parsons, 309. 

5. The jurisdiction exercised by the 
court of chancery, in England, to make 
an allowance to the wife, for her main- 
tenance, out of her equitable property, 
where the husband neglects to provide 
for her, is not founded upon the basis 
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of trust or fraud, but is a branch of 
equity connected with the power to en- 
furce a settlement upon her out of her 
estate ; and seems originally to have 
been exercised only where the husband 
sought the aid of a court of equity to 
gain possession of his wife’s property. 
Lb. 

6. The statute giving this court ju- 
risdiction in cases of trust and fraud 
does not empower the court, upon the 
application of the wife, to decree her a 
sum for her maintenance out of her 
equitable property where the husband 
has deserted her, even in cases where 
that property, being a distributive share 
of an estate, is in the hands of an ad- 
ministrator. Jd. 

7. Nor can the court, in virtue of its 
authority to issue injunctions to prevent 
injustice, upon the application of the 
wife, restrain the husband from obtain- 
ing possession of her estate, where he 
is not asking the aid of any court, either 
at law or in equity, for that purpose. 
Lb. 

8. Unless it is otherwise ordered, 
parties and counsel may be present at 
the examination of witnesses, before a 
commissioner, in chancery; and they 
may, through the commissioner, put in- 
terrogatories in writing, for the purpose 
of obtaining all the testimony the wit- 
ness is able to give upon the subjects 
embraced in the interrogatories filed in 
the cause ; but they cannot be permitted 
to have any verbal communication with 
the witness or commissioner, or in any 
other way to interfere with the exami- 
nation. Marston v. Brackett, 336. 

9. A defendant, in a bill in chancery, 
has a constitutional right to have mat- 
ters of fact, alleged in the bill and de- 
nied by the answer, tried by a jury, if 
they are material to the decision of the 
cause, and the application is seasonably 
made. S. C., 337. 

10. It a party, after the evidence in 
chancery has been closed, has a trial by 
jury, the case is to be tried, before the 
jury, upon the evidence taken for the 
hearing in chancery, unless the court, 
upon cause shown, otherwise order 
But the court may make an order per- 
mitting farther evidence to be introduc- 
ed, and may order the parties to be ex- 
amined, if the case appears to require 
it. 1d. 

11. A mortgagee who has knowledge 
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of a subsequent purchase, and has stood 
by and seen the purchaser making re- 
pairs and improvements, without speak- 
ing of his mortgage or making objec- 
tions, is not thereby to be precluded from 
setting up his mortgage against such 
purchaser, if it was on record at the 
time, and there is nothing disclosed to 
show that the mortgagee knew that the 
purchaser was in fact ignorant of the 
mortgage, and was guilty of a fraudu- 
lent concealment. J. 

12. A bill in equity, to set aside a 
fraudulent mortgage, may be sustained, 
notwithstanding the plaintiff is in pos- 
session, and might maintain that pos- 
session, against the fraudulent mort- 
gage, inasuitatlaw. Jé. 

13. Where the owner of land made 
a note without consideration, and a 
mortgage to secure it, with the purpose 
of defeating creditors, which was re- 
corded ; subsequent to which the fraud- 
ulent mortgagee delivered up the note 
to be cancelled, and the mortgagor then 
conveyed the land to a bona fide pur- 
chaser ; and the mortgagee afterwards 
procured a new note, similar to the first, 
and attempted to set up the mortgage 
as a valid incumbrance — he/d, that the 


purchaser was entitled to a release of 
the pretended title under the mortgage. 
Such a case is not within the principle 
that a bona fide purchaser, without no- 
tice, is not entitled to maintain a bill for 
relief, although he may have a good de- 


fence in equity. ‘There is no ground 
fur pretence that the equities of the par- 
ties, on such a state of facts, are equal ; 
nor fur the application of the principle 
that a subsequent purchaser with notice 
is vot entitled to dispute a prior convey- 
ance. Jd. 

14. A court of equity may decree the 
specific performance of a parol contract 
fur the sale of lands, when such eun- 
tract has been in part performed. Tilton 
v. Tilton, 385. 

15. A court of equity mav, upon pa- 
rol evidence, correct a mistake in a 
deed, or other written contract, if the 
same be clearly shown to exist. Jd. 

16. Tenants in common agreed to 
make partition pursuant to the award of 
referees, and executed deeds for that 
purpose. In the deed to the plaintiff a 
tract of land assigned to him was omit- 
ted by mistake. ‘The parties took pos- 
session according to their deeds. Held, 
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the mistake should be rectified, and a 
specific performance of the contract, as 
to the tract omitted, should be decreed. 
Ib. 

17. The contract alleged in the bil] 
must be proved substantially as set 
forth, or the variance will be fatal, 8S. 
C., 386. 


EVIDENCE. 

1. A party who has entered into a 
written agreement to haul all the logs 
upon a certain Jot to another place, be- 
fure a certain period, cannot be permit- 
ted to introduce evidence that the other 
party said, at the time of making the 
contract, that if there should not be 
snow enough he must leave them on the 
land, for the purpose of showing that 
he has performed all he was bound to 
do ; as that would be to contradict and 
vary the written contract. Hodgdon y. 
Waldron, 66. i 

2. Between the parties to a suit, and 
these claiming under them as privies, 
and all others whose rights and Jiabili- 
ties are dependent upon the suit, as bail 
and indorsers, the return of the sheriff, 
of matters material to be returned, is so 
far conclusive evidence, that it cannot 
be contradicted for the purpose of inval- 
idating the sheriff's proceedings, or de- 
feating any right acquired under them. 
Brown v. Davis, 76. 

3. But such evidence is not conclusive 
as to third persons, whose interests are 
not connected with the suit, but whose 
interests may be affected by the pro- 
ceedings of the sheriff, nor as to collat- 
eral facts, or matters not necessary to 
be returned. Jd. 

4. Where an officer made a return, 
upon a writ, that he had attached cer- 
tain property on the 8th of November ; 
and another officer attached the same 
property on the 10th, and took it trem 
the possession of a person to whom the 
first had delivered it on the 9th, which 
was Sunday ; after which the first re- 
took it — held, in an action of trespass 
against him for thus retaking the prop- 
erty, that it was not competent for the 
plaintiff to show that the defendant did 
not actually attach the property on the 
8th, his return being conclusive evidence 
of that fact, in such action, Jd. 

5. In an action of covenant, upon an 
indenture, the plaintiff may show, by 
parol evidence, that a partial and formal 











performance of a stipulation, on his part, 
to deliver certain articles, with an agree- 
ment of a third person to deliver the 
residue, has been accepted by the other 
party as a fuli performance of the cov- 
enant; and such evidence will support 
a general averment of pertormance by 
him. Morril v. Chadwick, 84. 

6. A witness is not bound to disclose 
any matter which will subject him to a 
criminal prosecution. Amherst v. Hol- 
lis, 108. 

7. A witness having testified that he 
was destitute of property, and on farther 
inquiry having admitted that he had a 
considerable amount of money three or 
four years previous, then stated that his 
money had gone to adjust matters which 
he could not disclose without subjecting 
himself to a prosecution for a crime — 
held, that it was competent to the wit- 
ness to claim his privilege at this stage 
of the examination. Jd. 

8. Prior possession under color of 
tile or a claim: of title, is sufficient to 
maintain a writ of entry against one 
who has no title. Gibson v. Bailey, 
168. 

9. But where the demandant has not 
been in possession, the tenant may, un- 
der the general issue, offer evidence to 
rebut the demandant's seizin. Jd. 

10. Evidence of a negligent escape 
is sufficient to support an action for a 
voluntary escape. Skinner v. White, 
205. 

11. Where evidence of an act done 
by a party is admissible, his declara- 
tions, made at the time, having a ten- 
dency to elucidate or give a character 
to the act, and which may derive a de- 
gree of credit from the act itself, are 
also admissible, as part of the res geste. 
Sessions v. Little, 271. 

12. Declaration, that the plaintiff 
elected to purchase 8555 acres of land, 
and proof that he elected to purchase 
all defendants’ lands in E., the variance 
is fatal, unless that is found to be the 
quantity owned by defendants. Blake v. 
Crowninshield, 304. 

13. A grantor who has made a vol- 
untary mortgage and note, with a view 
of defrauding creditors, and who has 
subsequently conveyed the land to a 
bona fide purchaser, being released from 
the covenants in the latter deed, may be 
a witness to show that before the mak- 
ing of that deed the note upon which 
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the mortgage wes predicated was given 
up to be cancelled, and that after he had 
executed the second deed the mortgagee 
induced him to give a new note, similar 
to the first, with a view of setting up 
the mortgage against the subsequent 
purchaser. Marston v. Brackett, 336. 

14. The record of the choice of an 
individual as hog-reeve and field-driver, 
and proof of his service in the said of- 
fices for one year, is evidence from 
which a jury may infer that the meeting 
at which the individual was chosen was 
legally warned, [after the lapse of more 
than thirty years.] Northwood v. Bar- 
rington, 369. 

15. Possession under a claim of title 
is prima facie evidence of a seizin suffi- 
cient to maintain a writ of entry. Other- 
wise, if the party in possession claims 
no right to the land ; or if the posses- 
sion has been abandoned. Straw v. 
Jones, 400. 

16. Parol declarations that A was in 
under a lease, are admissible to show a 
claim of tite in A, without producing 
the lease. Jd. 

17. The indorser of a promissory 
note, having been released from all lia- 
bility on the indorsement, is a compe- 
tent witness for the indorsee, in an ac- 
tion upon the note. Lock v. Noyes, 430. 

18. An executor who has delivered a 
promissory note, payable to his testator, 
and indorsed in blank, to a third person, 
on a supposition that it is included in a 
legacy to such person, is a competent 
witness for the plaintiff in an action up- 
on the note. Jd. 

19. Where testimony is offered to im- 
peach the general character of a wit- 
ness for truth, the inquiries are not 
limited to the character of the witness 
prior to the suit, but extend to the time 
of the examination of the witness. Svate 
v. Howard, 485. 

20. ‘The proper inquiries are, what 
is the general reputation of the witness 
as to truth, and whether, from such 
general reputation, the person testifying 
would believe such witness under oath 
as soon as nen in general. Jd. 

21. On cross-examination, inquiries 
as to the means of knowledge of the 
character of the witness — the origin of 
reports against him— how generally 
such reports have prevailed — and from 
whom, and when they heard them, are 
admissible. 6. 
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22. There are cases in which it may 
be submitted to a jury, to presume, from 
a defective record of the election of a 
town officer, and from his having acted 
under the appointment, that the meeting 
was duly held, the proceedings of the 
town regular, and the officer duly 
sworn ; but this cannot be done where 
the proceedings are recent, and no 
cause is shown why the defective record 
cannot be amended, if the truth will 
warrant it. Cavis v. Robertson, 524. 

23. In suit on a bond given by one of 
the defendants, as deputy sheriff, to ren- 
der a true account of services made by 
him for each six months, and to pay the 
plaintiff his proportion of fees, Ae/d that 
evidence that the plaintiff declared it to 
be his practice to make his deputies set- 
tle promptly, and of his sending a print- 
ed circular to other deputies, to account 
at the end of each six months, did not 
constitute evidence tending to show an 
accounting or payment by the defend- 
ant, the breach alleged in the bond be- 
ing a neglect to account for the six 
months previous to his removal as depu- 
ty. Moore v. Thompson, 541. 


FOREIGN JUDGMENT. 
The parties in an action before a 
justice of the peace, in the state of 
Maine, after a trial, agreed that the ac- 
tion should be continued for judgment 
to such time as the justice should ap- 
point, who afterwards’ appointed a day, 
but did not give notice — held, that the 
defendant, in an action upon the judg- 
ment rendered against him in that suit, 
could not object that the magistrate 
rendered judgment without making pro- 
clamation of the time to which the ac- 
tion was continued, according to the 
laws of Maine, and without giving him 
notice ; and that having pleaded, and 
proceeded to trial in the original action, 
the defendant could not now object that 
no regular service had been made upon 
him in that suit. Smith v. Whittier, 
464. 


FRAUDULENT CONVEYANCE. 

A, being in debt, conveyed a tract 
of land to B absolutely in fee by deed. 
But at the time of the conveyance it 
was verbally agreed between them that 
A should have a re-conveyance, on re- 
paying to B the purchase money. It 
was held, that this agreement was a se- 
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eret trust, and a fraud in law, that ren- 
dered void the conveyance, as against 
creditors. Winkley v. Mill, 31. 


GAOL AND GAOLER. 

1. A deputy sheriff is not, by virtue 
of such office, authorized to act as depu- 
ty gaoler. Skinner v. White, 204. 

2. If a deputy sheriff arrest the 
deputy gaoler on execution, he cannot 
take the keys, and confine and hold him 
in the gaol. If this is done with the 
assent of the deputy gaoler, it is not a 
lawful commitment within the gaol ; 
and if the deputy sheriff, having the 
deputy gaoler thus within the walls of 
the prison, take from him a gaol bond 
and then suffer him to go at large, it is 
an escape from the deputy sheriff. 0. 

3. In order to constitute a lawful 
commitment on execution, there must 
be at least a delivery of the prisoner, at 
the gaol, to the sheriff, or deputy gaol- 
er, or some one authorized to confine in 
the gaol. J. 

4. Where a deputy sheriff arrests the 
deputy gaoler on process which requires 
his commitment, it is his duty to hold 
him, and notify the sheriff, that he may 
take the custody of him, or appoint 
another deputy gaoler. Jd. 

5. Where a deputy gaoler is duly 
committed on execution, he cannot be 
lawfully released on delivering to the 
deputy sheriff who committed him, a 
bond, in the: common form, for the lib- 
erty of the prison limits. Jd. 


GRANT. 

1. Where a grant is made, extending 
to a river, and bounding upon it, the 
centre of the stream is the line of the 
boundary, if there is no limitation in the 
terms of the grant itself. State v. Gil- 
manton, 461. 

2. But where a grant runs to, and is 
bounded upon a lake, or other large 
body of standing fresh water, the grant 
extends only to the water’s edge. 1b. 


GUARDIAN AND WARD. 

1. Where the land of a ward was 
sold by his guardians, under a supposed 
license from the court of probate, and 
the proceeds of the sale were accounted 
for in a settlement of the guardians’ ac- 
counts in said court, and a decree was 
made thereon, — Ae/d, that an action for 
money had and received, to recover the 
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money back of the ward, would lie 
where the ward had subsequently 
brought an action, and had vacated the 
sale of the land, for the reason that the 
license of sale was defective and void. 
Burleigh v. Bennett, 15. 

2. In a suit against a ward, where 
the defence set up was that the contract 
was made without the assent of the 
guardian, the letter of guardianship was 
holden to be prima facie evidence of ap- 
pointment, without showing an applica- 
tion to the judge of probate, and a no- 
tice to the defendant before such letter 
issued. Prescott v. Cass, 93. 

3. Evidence that the guardian had 
permitted his ward to make contracts, 
held not to constitute evidence of a gen- 
eral authority to the ward to contract. 
Ib. 


HUSBAND AND WIFE. 

A distributive share in an intestate 
estate, to which a feme covert is an 
heir, does not vest absolutely in the hus- 
band. He may reduce it into posses- 
sion, or release it, or assign it for a val- 
uable consideration, by a deed to which 
she is not a party. But until he has 
received, released, or assigned it, or in 
some way barred her right, she has an 
interest which may survive to her in the 
event of his decease. Parsons v. Par- 
sons, 309, 


INFANT. 

1. Where an individual gave a note 
during infancy, and after he became of 
age made declarations to persons, hav- 
ing no interest in, or agency as to the 
note, of an intention of payment — he/d, 
that such’ declarations formed no such 
evidence of a promise of payment, or 
ratification of the contract, as would 
render such person liable. Hot v. Un- 
derhill, 436. 

2. There must be either a direct 
promise to the party himself, or his 
agent; or a ratification by acts accom- 
panied by declarations showing a clear 
recognition and confirmation of the con- 
tract; or a ratification by acts alone, 
such as the sale of property, or use or 
improvement of the same after the party 
has been of age a sufficient time to re- 
scind the contract, which he neglects to 
do, in order to render the individual lia- 
ble for the contracts of the infant. Jd. 

3. If the tort or fraud of an infant 


arises from a breach of contract, al- 
though there may have been false rep- 
resentations or concealment respecting 
the subject matter of it, the infant can- 
not be charged for this breach of his 
promise or contract, by a change of the 
form of action. But if the tort is sub- 
sequent to the contract, and not a mere 
breach of it, but a distinet, wilful. and 
positive wrong of itself, then, although 
it may be connected with a contract, the 
infant is liable. Fitts v. Hall, 441. 

4. Where a contract, by which goods 
have been sold to an infant, and his 
promissory note taken therefor, has been 
rescinded by the infant, if he has the 
goods in his possession, and refuses to 
deliver them to the vendor, upon a de- 
mand for that purpose, trover may be 
maintained against him for the conver- 
sion. Jb. 

5. An infant is answerable for a 
fraudulent representation and deceit, 
which is not connected with the subject 
matter of a contract, but by which the 
other party is induced to enter into one 
with him, if he afterwards avoids the 
contract by reason of his infancy ; as, 
where he represents himself to be of 
full age, and thereby induces a person 
to sell him goods upon a credit. Jd. 


6. But the plaintiff cannot in such 
case recover, in damages, the costs of 
an action upon the contract. Jd. 


LANDLORD AND TENANT. 

1. Where a tenant, holding for an 
uncertain time, sows the land, he is en- 
titled to the crop. Davis v. Brockle- 
bank, 73. 

2. Where a party agreed with the 
owner of land, by parol, to clear the 
land, and sow it, for which he was to 
have the crop; and the owner after- 
wards conveyed the Jand, before the 
crop was harvested, giving notice of the 
contract to the grantee — he/d, that the 
grantee was bound by the agreement, 
and that an entry, to take the crop Ly 
the party who sowed the land, was jus- 
tifiable. Jd. 


LIEN. 

Where a party has undertaken to 
perform work and Jabor in transporting 
goods, if it appear that he has failed to 
fulfil his contract, and performed but 
part of the service, he cannot hold them 
against the owner on the ground of a 
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lien for what he has done. Hodgdon v. 
Waldron, 67. 


LIMITATIONS. 

1. An admission by one of two makers 
of a promissory note, upon the exhibi- 
tion of the note, that it was as he ex- 
pected, and that the amount of an in- 
dorsement upon it, which had been paid 
by the other maker within six years, 
was correct — and his answer to an in- 
quiry how he expected to get clear of 
paying it, that he supposed there must 
be a formal demand before a suit could 
be maintained; will not take the case 
out of the statute of limitations. Kelley 
v. Sanhorn, 46. 

2. Where a bond had been given by 
the defendant's testator to indemnify the 
plaintiff for any claims or demands 
which might be brought against the ti- 
tle to certain lands —/eld, that a claim 
of dower accruing after the decease of 
the obligor, and more than two years 
after administration had been granted, 
would not be barred by the statute of 
limitations as to the settlement of es- 
tates, but would come within the excep- 
tion of claims dependent on a contin- 
gency. Parker v. Read, 121. 

3. An admission by 2n individual that 
there is something due from him on ac- 
count, with a promise of payment, will 
take a case out of the statute of limita- 
tions, but will justify a recovery only 
fora nominal sum. Avtiredge v. Brown, 


~~ 
de 


4. Where, subsequent to such prom- 
ise, the amount due on the account has 
been admitted, it will be evidence tend- 
ing to show the extent of the promise, 
and that the party designed to hold him- 
self liable in such sum. Jd. 


MORTGAGE, 

1. The interest of a mortgagee in 
land cannot be taken by levy on execu- 
tion, unless, perhaps, where the execu- 
tion is against both mortgager and 
mortgagee, and they concur in the 
choice of an appraiser. Kelley v. Burn- 
ham, 20. 

2. The proper mode of securing the 
interest of a mortgager in land, is by 
attachment and sale of the equity of re- 
demption. 16. 

3. Where, however, on execution 
against the mortgager, a levy is made 
on the whole estate, disregarding the 


DIGEST OF AMERICAN CASES. 


incumbrance, it will be good against the 
mortgager if the creditor so elects ; but 
such levy can affect in no way the right 
of the mortgagee. Jd, 

4. For the protection of the interest 
of a mortgagee, and, in order to give 
him the full benefit of the security, it 
is held that the legal estate passes by 
the mortgage ; but for other purposes 
the mortgage is, in general, held to be 
a mere security of the debt. Gass y. 
Ellison, 69. 

5. The interest of a mortgagee, be- 
fore an entry to foreclose, cannot be 
taken by the extent of an execution, 
notwithstanding he has obtained judg- 
ment upon the mortgage, and caused a 
writ of possession to be issued. S. C, 
70. 

6. Where the terms of the condition 
of a mortgage show the intention of the 
parties that the mortgagee should retain 
possession of the premises until condi- 
tion broken, the mortgagee cannot 
maintain a writ of entry without evi- 
dence of such breach or of waste. Dear- 
born v. Dearborn, 117. 

7. Where the condition of a mort- 
gage is, among other things, to furnish 
support for the mortgagee and his wife, 
and the use of one third part of the 
house upon the premises, during their 
lives; it is not a breach of such condi- 
tion for the mortgager to push the wife 
out of the house, and to continue the 
assault after she is out; there being no 
controversy about the right to occupy, 
nor any denial of the legal title of the 
mortgagee, or his wife. Such proceed- 
ing, under such circumstances, can be 
regarded as no more than an aggravated 
assault and battery. Jd. 

8. An administrator may foreclose a 
mortgage by a peaceable entry, and a 
continued actual possession for the term 
of one year, in the same manner his in- 
testate might have done. Gibson v. 
Bailey, 168. 

9. Where a mortgage is foreclosed 
by an administrator, the legal estate 
vests in the heirs, subject to the rights 
of the administrator as trustee. J). 

10. Where a father made a convey- 
ance of a farm to his son, and at the 
same time took a mortgage to himself 
and wife, with a condition, by which 
the son and his heirs, executors and ad- 
ministrators, were to provide for the 
maintenance of his parents, during their 














lives; held, that it was to be inferred, 
as a necessary implication, nothing ap- 
pearing to the contrary, that the mort- 
gagees were not to enter until the con- 
dition was broken, or waste done. Flan- 
ders v. Lamphear, 201. 

11. The place where such mainte- 
nance is to be furnished, is not necessa- 
rily the place conveyed and mortgaged, 
there being no stipulation to that effect. 
Ib. 

12. The duty to provide for the 
maintenance of the parents is, under 
such circumstances, a personal duty of 
the son, which he cannot transfer to 
third persons, and substitute them in his 
stead, without the consent of the pa- 
rents ; and if he fails to superintend the 
fulfilment of it, that will be a breach of 
the condition. Jd. 

13. The mortgagee of a vessel, who 
has not taken possession, is not liable for 
repairs made or necessaries furnished 
to the vessel, on the credit of the mort- 
gager, or other person having the equi- 
table title. Lord v. Ferguson, 380. 

14. In order to make a valid tender 
for the redemption of a mortgage, after 
condition broken, the party should make 
an unconditional offer of the money, and 
not offer to pay provided the mortgagee 
will release or re-assign. If, after a 
tender, the mortgagee refuses to exe- 
cute a release, the statute provides a 
remedy. Wendell v. The New Hamp- 
shire Bank, 404. 


PARTNERSHIP. 

A power of attorney for the sale 
of land was transmitted through the 
hands of a partner, to the attorney, who 
sold the land, and afterwards in the 
settlement of his accounts with the 


partnership, accounted for the money . 


received fur the land, with the partner 
from whom he had received the papers, 
and took from him a receipt, signed as 
if fur the partnership, which had then 
been dissolved — held, that the partner- 
ship was not liable for the money. 
Hutchins v. Gilman’, 360. 


REAL PROPERTY. 
1. Where a party is in possession of 
land without any claim of title, and 
surrenders the possession, assenting 
that another may enter, and occupy as 
he had done, he cannot afterwards 
maintain a writ of entry founded on his 
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prior possession. Blaisdell v. Martin, 
253. 

2. And the character of his posses- 
sion, and the abandonment of it, may be 


shown by parol evidence. 0. 


SALES. 

1. There is no particular form of 
words necessary in order to constitute a 
warranty. Morrill v. Wallace, 111. 

2. If the vendor, in a sale of chattels, 
make any assertion, or affirmation, re- 
specting the kind, quality, or condition 
of the article, upon which he intends 
the vendee should rely as a fact, and 
upon which he does rely, that is a war- 
ranty. Jd. 

3. Mere expression of judgment or 
opinion does not amount to a warranty. 
Tb. 

4. If there is any doubt, upon the 
evidence, whether the vendor intended 
to make an affirmation, or to express an 
opinion or belief, the matter must be 
submitted toa jury. Jé, 

5. A sale of property may be con- 
ditional ; and if delivered on condition, 
the property does not pass, unless the 
condition be complied with. Luey v. 
Bundy, 298. 

6. A bill of sale is a good and valid 
conveyance of a vessel. The register 
at the custom house is not the sole or 
conclusive evidence of ownership. Lord 
v. Ferguson, 380. 


SLANDER. 

1. A count in slander, alleging that 
the defendant maliciously and without 
probable cause made a charge of felony 
ayainst the plaintiff, before a magis- 
trate, is good after verdict. Jil v. 
Miles, 9. 

2. But such count, if it set out the 
proceedings, should set forth facts suffi- 
cient to show that a complaint, or 
charge of felony, was made before a 
magistrate, in his official capacity. Jd, 

3. A count in slander, for words 
spoken, is not sustained by evidence 
that the defendant signed a written 
complaint, alleging that the plaintuff 
had committed a larceny. J. 

4. In an action for a libel contained 
in a complaint, or other proceedings in 
a court of justice, having jurisdiction of 
the subject matter, it is not sufficient to 
show that the charge was false and 
groundless. 10. 
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5. But if a party institutes such pro- 
ceedings as a pretence by which to pro- 
mulgate slander, or to serve any other 
improper purposes, an action may be 
maintained fur any libellous matter con- 
tained in it. Jd. 

6. A libel is an offence, for which the 
patty is liable to be indicted and pun- 
ished. The State v. Burnham, 34. 

7. If a person publish defamatory 
matter of another, without any lawful 
occasion for taaking a publication, and 
where the only end to be attained is to 
gratify a spirit of detraction, or to bring 
the subject of it into contempt and dis- 
grace, he cannot justify or excuse the 
publication ; and in such case an indict- 
ment may be sustained, whether the al- 
legations are true or false. Jd. 

8. If the end to be attained by a pub- 
lication is justifiable, as, if the object is 
the removal of an incompetent officer, 
or to prevent the election of an unsuita- 
ble person to office, or to give useful in- 
formation to the community, or to those 
who have a right and ought to know, 
in order that they may act upon such 
information, the occasion is lawful ; and 
the occasion being one in which matter 
of such nature may properly be pub- 


lished, the party making the publication 


may either justify or excuse it. Jd. 

9. Where, however, there is merely 
a color of a lawful occasion, and the 
party, instead of acting in good faith, 
assumes to act for some justifiable end 
merely as a pretence to publish and cir- 
culate defamatory matter, he is liable in 
the same manner as if no such pretence 
existed, Jd, 

10. In order to justify, the party must 
prove the truth of the matter alleged, 
and the justification must be as broad as 
the charge. It is not a sufficient justi- 
fication to show that part of the matter 
is true, Id. 

11.“If a defendant justifies by show- 
ing that there was a lawful occasion for 
the publication, and that the matter 
published is true, his motives in making 
the publication are immaterial. Jd. 

12. If the defendant cannot justify by 
showing the truth of the matter charg- 
ed, he may excuse the publication by 
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showing that it was made on a lawfi] 
oecasion, upon probable cause, and from 
good motives. Jd. 

13. If an individual publishes as a 
fact what is not true, being instigated 
not by a desire to attain a justitiable 
end, but by actual malice, with a pur- 
pose of injuring another, it is not a suf- 
ficient excuse for the act that he had 
probable grounds to believe that the 
matter was true. S. C. 35. 

14. If the defendant, in an action for 
slander, introduce evidence to prove the 
truth of the words, the plaintiff cannot 
rebut that evidence by testimony that he 
has sustained a good general character, 
Matthews v. Huntley, 146. 

15. Where an individual has accused 
another of false swearing, and an action 
has been brought to recover the damage, 
the evidence to sustain the suit must 
be sufficient, from the words spoken, to 
show that the crime of perjury was 
charged. Butterfield v. Buffum, 156. 

16. Such words are to be taken ac- 
cording to their common import and ac- 
ceptation, as understood by the hearer, 
Ib. 

17. Where false testimony is charged 
as to any particular matter testified to 
in a suit, and nothing appears at the 
time to show but it may have been ma- 
terial to the issue in which it was given, 
or is otherwise known to the hearer, 
but is so understood and received by 
him ; in such case the testimony will be 
regarded as material, and the words 
will be sufficient to show a charge of 
the crime of perjury. Jd. 

18, Where such a charge has once 
been made, it cannot subsequently be 
avoided, in a suit for damage, by show- 
ing that the testimony in the particular 
complained of was immaterial. Jd. 


STATUTE. 
1. Where the entire provisions of a 
statute are revised by a subsequent act, 
such provisions are repealed by the |at- 
ter statute. Leighton v. Walker, 59. 
2. Where the mode of enforcing ihe 
penalty of an offence is varied, and the 
penalty is increased, the latter act will 
repeal the former. Jd, 








ADMINISTRATION OF ASSETS. 

1. (Concurrent suits— Costs) Pend- 
ing a litigation in the Ecclesiastical 
Court as to the validity of a will, a cred- 
itor filed a bill for a receiver. ‘The al- 
leged will being held invalid, an admin- 
istrator was appointed ; whereupon an- 
other creditor filed a cross suit, and ra- 
pidly obtained a decree. The plaintiff 
in the first suit was declared entitled to 
his costs out of the estate. — Froud v. 
Baker, 76. 

2. (Parties — Debtor of testator.) Case, 
in which a creditor of a testatrix was 
allowed to sue the executors and per- 
sons claiming a fund standing in Court, 
on which the estate of the testatrix had 
an equitable demand, for the purpose of 
obtaining payment thereout, the execu- 
tors having refused to take proceedings 
for establishing the demand. — Lancas- 
ter v. Evors, 153. 


BREACH OF TRUST. 

(Where no trustees.) A father, on 
the marriage of his daughter, agreed 
to pay, by way of portion, a sum of 
money to trustees to be held in trust for 
the husband, daughter, and children of 
the marriage in succession. The trus- 
tees named in the settlement having re- 
fused to act, the father paid the money 
to the husband : Held, that the payment 
was wrongful ; and the money having 
been lost, the father was held liable, at 
the suit of a child of the marriage, to 
pay it a second time. Evans v. John, 
35. 


CHARGE. 
(Extinguishment.) An estate sub- 
ject in conjunction with another estate 
to a charge of 10,000/., is afterwards 
mortgaged, and is then devised to the 
party entitled to the first charge. By 
agreement made with the owner of the 
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{Selections from 4 Beavan, Part 1.] 


other estate, a certain portion of the 
10,0007. was thrown upon that estate, 
and it was agreed ‘‘ that the remainder 
of the estate subject to the charge should 
be exonerated from the residue of the 
sum :’’ Held, that this charge could not 
be set up as to such residue against the 
mortgagee. Farrow v. Rees, 18. 


CHARITY. 

1. (Costs of trustees.) A trustee of 
a charity made to pay the costs of an 
information to correct a misapplication 
of the funds, which had been going on 
for many years, and which the company 
had persisted in ignorantly; but the 
misapplication was for their own benefit, 
and they claimed in the suit to continue 
it. Attorney-General v. Drapers’ Com- 
pany, 67. 

2. (Increased value.) A. B. be- 
queathed to a company a sum to pur- 
chase lands of the clear value of 100/. 
a year, and gaye 96/. to charity, and 
**the residue of the said sum of 100/., 
being 4/. yearly, to the company for 
their pains : ’’ Held, that all the objects 
were entitled ratably to the increased 
rents. Attorney-General v. Drapers’ 
Company, 67. 

3. (Same.) A testatrix, after recit- 
ing that the rent of a property was 102, 
devised it to Christ’s Hospital, a chari- 
table foundation, in trust as to 6/. for the 
poor of three parishes, and as to 4/., to 
A. B. for life, and after her death, in 
trust for the three parishes : Held, that 
Christ’s Hospital took no interest in the 
increased rents. Attorney-General v. 
Christ's Hospital, 73. 


CORPORATION. 

(Sutt against — Examination of mem- 
bers.) Quere, in a suit against a co 
ration, can an individual member of it 
be examined as a witness, or only as @ 
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as a party, by leave of the Court. 
Holmes v. Mayor of Arundel, 155. 


costs. 
( Trustee of fraudulent deed.) Where 
a deed was set aside, as being voluntary 
and in contemplation of insolvency, no 
costs were given to or against the trus- 
tee of such deed. Townsend v. Westa- 
colt, 59. 


DOWER. 

(Election — Estate in common.) A 
tenant in commun, having agreed to 
make partition, devised the estate upon 
trust to convey the part agreed accord- 
ing to the agreement, and to receive a 
conveyance of the other part; and he 
devised that and the rest of his estate 
upon trust, among other things, to pay 
an annuity to his widow : Held, that she 
was bound to elect; that she had not 
under the circumstances elected by re- 
ceiving the annuity and releasing from 
dower the part conveyed under the will ; 
and that her right to duwer attached to 
the whole of the moiety taken on the 
partition. Reynard v. Spence, 103. 


2. (Equitable interest in moiety, with 
legal estate in whole.) The legal estate 
of a property being vested in A. for the 


benefit of himself and B. in equal moie- 
ties, he mortgaged it unknown to B. 
B. afterwards paid off the mortgage, 
and had the legal estate conveyed to 
him, subject to such equity of redemp- 
tion as the lands were subject to: Held, 
that there was not such a perfeet union 
of the legal and equitalsle estate in B.'s 
moiety of the estate as to give his widow 
a title to dower. Knight v. Frampton, 
10. 


EVIDENCE. 

1. (Affidavit of party.) The affida- 
vit of a party that he had lost a book 
which a purchaser under the decree was 
entitled to have delivered to him, held 
not conclusive, but that the purchaser 
was entitled to inquiry. Stubds v. Sar 
gon, 90. 

2. (Examination — Difference between 
examination and commission.) On the 
examination of witnesses before the ex- 
aminer, new interrogatories may be 
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from time to time exhibited for the ex- 
amination of the same or other wit- 
nesses; but secus, in an examination 
before commissioners, except by leave 
of the Court. King of Hanover y. 
Wheatley, 78. 

3. (Form of interrogatory.) An in- 
terrogatory asking witness whether it 
was agreed to the effect suggested in 
the interrogatory is not leading. Lin- 
colnv. Wright, 166. 

4. (Re-examination by plaintiff and 
defendant.) New commission granted 
to cross-examine plaintiff’s witnesses 
abroad, upon subsequent discovery of 
matter material for such examination ; 
but held, that the plaintiff could only be 
allowed to re-examine on a special case 
being made, and then only as to matters 
not comprised in the former interroga- 
tories. King of Hanover v. Wheatley, 


HUSBAND AND WIFE. 

1. (Misjoinder.) After decree in a 
suit by husband and wife jointly, to re- 
cover property which was settled to the 
wife’s separate use, the court refused to 
entertain the objection of misjvinder, 
taken on petition of wife (by a next 
friend), by a respondent who was not 
an accounting party. Warren v. Buck, 
95. 

2. (Withdrawal of wife from suit 
brought in her name when infant.) Such 
an applieaticn being made by wife when 
she had been made co-plaintiff in a suit 
against her husband, the application be- 
ing made immediately on her coming of 
age, the court refused to make the or- 
der without first examining the wife in 
the absence of her husband. Cooke v. 
Fryer, 13. 


INJUNCTION. 

(Exparte — suppression of facts.) — 
Where a plaintiff, upon an application 
for an exparte injunction, suppresses 
material facts, the injunction will be dis- 
solved on that ground alone; and the 
plaintiff will not be allowed, on a mo- 
tion to dissolve, to maintain it on the 
merits then disclosed. Hilton v. Lord 
Granville, 130. 











A New Asripement or tue Law. By 
Matruew Bacon, of the Middle 
Temple, Esq. With large additions 
and corrections, by Sir Henry Gwyl- 
lim and Charles Edward Dodd, Esq. 
And with the Notes and References 
made to the edition published in 1809, 
by Bird Wilson, Esq. To which are 
added Notes and References to Ameri- 
can Law and Decisions, by Joun Bov- 
vier. Vols. 1 and 2. Philadelphia, 
1842. 

We have been able to make but a 
cursory examination of the first two 
volumes of this new edition of Bacon’s 
Abridgment. In presenting the work to 
the public, Mr. Bouvier says, that “ his 
labors have extended no farther than 
to add the principal American cases to 
the English copy.” This task appears 
to have been faithfully performed. The 
editor has not confined himself to a few 
only of the American reports, but has 
extended his labors over the wide and 
varied fields of our federal and state 
jurisprudence, and has enriched his 
work with materials from them all. 

We are glad to see, that the titles of 
the law, which have become obsolete 
even in England, and those which were 
never of any practical use here — such 
as ** Appeal”’ and ** Borough English” 
— have been retained. It is true, that 
they will be neglected by the mere 
working attorney, and may be com- 
plained of by him as needlessly increas- 
ing the price of the work. An original 
treatise would not perhaps embrace 
these topics ; but it is not right to muti- 
late the works of the old standard wri- 
ters, by omitting such titles in new edi- 
tions. They constitute an important 
part of the history and literature of the 
aw, and no one who desires to become 
an accomplished juridical scholar, can 
remain in ignorance of them. Talia 
sciat oportet, gui multa vult scire. 

In the seventh (1832) and, we believe 
latest English edition of this work, we 
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notice an omission, for which we are 
unable to account. Under the title of 
** Abatement ” and subdivision ‘‘ Alien- 
age,’’ the reader is only referred to the 
title ‘* Aliens ’’ in another part of the 
work. In the former editions there is 
about a page occupied with remarks 
and authorities under the subdivision 
** Alienage,”’ and this portion is entirely 
omitted in the English edition of 1832. 
Mr. Bouvier has restored and added 
to this passage, and as there may be 
other like omissions in the English edi- 
tion, which we have not had occasion 
to detect, we are inclined to rely on Mr. 
Bouvier’s edition not merely for his new 
cases, but as a more faithful transcript 
of the original work than the last Eng- 
lish reprint, while, with all these ad- 
vantages, it ia offered to the profession 
at a lower price. 

The first volume of this work, which 
contains the title ‘‘ Bankrupt,” was 
probably ready for the press too early 
to allow the editor to notice the late 
American decjsions on this subject, 


‘many of which have been distinguished 


for their ability, and for the light which 
they have shed upon this intricate and 
hitherto unexplored department of juris- 
prudence. We hope that the deficiency 
will be supplied in one of the future 
volumes. 

If the volumes of this work which 
are to follow, are executed with equal 
fidelity, we anticipate a useful and suc- 
cessful result of the labors of the Amer- 
ican editor. 


Reports or Cases DETERMINED IN THE 
Supreme Jupician Court oF THE 
Strate or Maine. By Jonun Appte- 
Ton. Vol. II. Maine Reports, Vol. 
XX. Hallowell, 1843. 

In our notice of Mr. Appleton’s first 
volume, a regret was expressed, that 
his labors as reporter were closed. It 
seems that we were in error on this 
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point, as we here have another volume, 
which contains the cases from the June 
term, 1841, in Somerset, to the April 
term, 1841, in York, and which is even 
more creditable to the reporter than the 
one first published. The arguments of 
counsel, in particular, are presented 
very satisfactorily, and, in this respect, 
as in most others, we are sure that Mr. 
Appleton’s volumes will compare most 
favorably with any of the recent Amer- 
ican reports. We believe it may be 


long before the state can find another 
officer who will do the court more ser- 
vice, or whose labors will be more cre- 
ditable to himself and the profession. 


Cuarce To THe Granp Jury 1n Wasu- 
incton County, November Term, 
1842. By Isaac F. Reprietp, one 
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of the Judges of the Supreme Court. 

Published by request of the Grand 

Jury and the Members of the Bar. 

Burlington, 1842. 

This Charge appears to have been 
delivered in Washington County, and 
was published in Burlington; but 
whether Burlington in Maine, Massa- 
chusetts, Vermont, or Connecticut, is 
not indicated. We doubt whether, 
from the charge itself, a legal presump- 
tion can be drawn that it was delivered 
in Washington County, Vermont: al- 
though we are morally convinced of 
this, as we have good reason to believe 
that neither of the Burlingtons in the 
other states named, can boast of a print- 
ing press. Itis a plain and practical 
discourse, replete with good sense and 
sound doctrine, expressed in a clear and 
forcible style. 


New Publications. 


A Digest of the Reported Cases ad- 
judged in the several Courts held in 

ennsylvania, together with some Man- 
uscript Cases. By Thomas I. Wharton. 
Fourth edition. In 2 volumes. Phila- 
delphia. 

Reports of Cases determined in the 
Court of Chancery of the State of New 
Jersey. By Henry W. Green, Reporter. 
Containing the Cases from January 1838, 
to October 1841, inclusive. Elizabeth- 
town. 

Reports of Cases at Law argued and 
determined in the Supreme Court of 
North Carolina, from December Term, 
1841, to June Term, 1842, both inclusive. 
By James Iredell. Vol. 11. Raleigh. 

Reports of Cases adjudged in the Su- 
preme Court of Pennsylvania. By Fred- 
erick A. Watts and Henry J. Sergeant 
Vol. IIIf. Containing the Cases decided 
in part of December Term, 1841, in 
March Term, May Term, and part of 
July Term, 1842. Philadelphia. 

Reports of Cases argued and deter- 
mined in the Supreme Court of the State 
of New York. By Nicholas Hill, Jr., 
Counsellor at Law. Vol. Ill. New 
York and Albany. 

Reports of Cases argued and deter- 
mined in the Supreme Court of Tennes- 
see, during the years 1840-41. By West 
H. Humphreys, State Reporter. Vol. LI. 
Columbia. 

Reports of Cases argued and adjudged 
in the Supreme Court of the State of 
Vermont. Vol. XIII. Third Series, 


Vol. III. 
lington. 

Reports of Cases argued and deter- 
mined in the Supreme Court of Law and 
Eyuity of the State of Arkansas. Vol. III. 
By Albert Pike, Counsellor at Law. 
Little Rock. 

Reports of Cases at Law and in Equity, 
argued and determined in the Supreme 
Court of Alabama, during part of June 
Term, 1841, and January Term, 1842, 
By the Judges of the Court. Vol. III. 
New Series. Tuscaloosa. 

A Treatise on the Practice of the 
Court of Chancery, with an Appendix of 
Forms and Precedents of Costs adapted 
to the last new orders. By John Sidney 
Smith, of the Six Clerk’s Office. Second 
American, from the second revised and 
enlarged London edition ; with Notes 
and References to the American and late 
English Cases, by David Graham, Jr., 
Counsellor at Law. 2 vols. Philadel- 
phia. 

Equity Cases argued and determined 
in the Court of Appeals of South Caroli- 
na. Vol. I.—from November 1840, to 
May 1842, both inclusive ; to which are 
added Cases omitted by former Report- 
ers, from 1827 to 1837. By J. J. M’ Mul- 
lan, State Reporter. Columbia, South 
Carolina. 

Reports of Cases argued and deter- 
mined in the Court of Appeals, and in 
the General Court, of Virginia. By Ben- 

jamin Watkins Leigh. Vol. XI. Rich- 
mond. 


By William Weston. Bur- 








Srory on Bitis or Excuance.— 
We hasten to publish the following 
communication, pointing out what ap- 
pears to be an inadvertence in the late 
work of Mr. Justice Story on Bills of 
Exchange. We understand, that when 
the learned author wrote the passage 
referred to, he supposed that the prac- 
tice was according to it. In this, it 
seems, there was a mistake, and the 
author was misled by following an ap- 
parent analogy between the case stat- 
ed in the section referred to and that 
stated in the preceding section, where 
the day of the date is excluded. The 
truth seems to be, that in each case the 
bill is due on the day when the time ez- 
pires, and not on the day after it ex- 
pires. The author does not seem to 
have doubted, that the language of Mr. 
Chitty, cited below, was perfectly cor- 
rect, (and in that he merely follows Mr. 
Bayley,) that the days of grace were to 
be calculated after the expiration of the 
month. Thus much we deem it proper 
to say before inserting the communica- 
tion, which is as follows: 


To the Editor of the Law Reporter : 

I would call your attention to what ap- 
pears to me to be an error in Judge Story’s 
recent valuable work on Bills of Exchange, 
that you may notice it, if you deem it proper, 
in your valuable journal. I am_ particularly 
induced to do this, from the circumstance 
that it relates to a subject of no less practical 
importance than the rule of computing time 
on commercial paper, and that, if an error, it 
may fatally mislead not only practitioners, 
but those whose business it is to protest such 
paper, and also the holders of such paper, 
who, not having an opportunity, or not con- 
sidering it necessary to obtain professional 
counsel, would very naturally rely on so high 
an authority as the author of that work. In 
the 330th section, page 379, the writer says, 
that a bill of exchange, drawn on the tenth 
day of January, payable in a month, without 
grace, would —— on the eleventh day 
of February ; and at the close of the section 
says, “a bill of exchange payable six months 
after date, or after sight, without grace, will 
be payable on the corresponding day of the 
sixth month, exclusive of the day of the date 
of the bill, whatever number of days those 
months may contain.” If this be so, a bill 
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dated the first day of January, payable at one 
month after date (without grace) would be 
payable on the second day of February, 
which is the corresponding day of the first 
month exclusive of the day of the date of the 
bill. Chitty lays down the rule differently, 
and in accordance with the uniform practice. 
In his work on Bills, 6th London edition, 
. 268, he says, ‘“ When a bill is dated the 
rst of January, and payable at one month 
after date, the month expires on the first of 
February : and with the addition of the days 
of grace, the bill is payable on the fourth of 
February, unless that day be a Sunday, and 
then on the third.” A. 

In Banxrurtcy.— Our obliging cor- 
respondents at New Orleans and at Min- 
eral Springs, Wisconsin Territory, will 
accept our thanks for their offers to 
obtain lists of bankrupts in Louisiana 
and Wisconsin. Under present circum- 
stances, however, the law having been 
repealed, we do not think it advisable to 
devote the space which would be neces- 
sary to print these lists. 

It seems that there is a diversity of 
opinion among the judges in Wisconsin, 
as to their jurisdiction in matters of 
bankruptcy, two of them taking cogni- 
zance of such cases only at the capitol, 
as a supreme court, and the other exer- 
cising jurisdiction as a district judge. 

A question of some interest seems to 
have been recently decided in New York. 
It appeared that Thomas Sage, of Lock- 
port, was indicted by the grand jury of 
Niagara for perjury in swearing to his 
schedules in bankruptcy, and was there- 
upon arrested and held to bail. Subse- 
quently his bail surrendered him, and he 
was brought before Elias Ransom, Esq., 
first judge of Niagara county, on a writ 
of habeas corpus. From a notice of the 
case in the Lockport Courier, we lean 
that the prisoner's counsel] insisted on 
several points for his discharge, but the 
main ground taken was a want of juris- 
diction in the state courts to take cogni- 
zance of crimes against the laws of the 
United States. LaMont, for the pris- 
oner, insisted that under the constitution 
of the United States, and the Laws pass- 
ed in pursuance thereof by Congress, the 
state tribunals have no authority and no 
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jurisdiction whatever to try offences and 
crimes against the laws of the United 
States ; that judicial officers on a writ of 
habeas corpus, after indictment found as 
well as before, and in all cases, may 
look into the jurisdiction of the courts 
and officers who assume to administer 
criminal law. Various authorities in the 
reports of the state courts, and also of 
the United States were cited on the 
point. The judge, upon consideration, 
ordered the prisoner to be discharged. 


Conression oF Tuomas Tuorn. — 
Since our article on the cases of Thorn 
and Wilson was put in type, the misera- 
ble felon, who has been convicted of one 
of the most atrocious murders on the re- 
cords of crime, has made a confession, 
which furnishes most ample evidence of 
the propriety and justice of the verdicts 
in each case. In this confession, Thorn 


pretends that the murder was committed 
solely at the instigation of Mrs. Wilson. 


“On the Saturday afternoon before the 
night of the murder, the agreement was 
made, between me and Louisa, that the mur- 
der should be committed. She told me when 
he slept the soundest, and that she would 
knock on the plastering, when I should come 
down. IT went to bed first, and had a short 
nap. She called me, by the preconcerted 
signal, about two o’clock in the morning. 
Got up and dressed — came down — found 
the axe by the foot of the stairs, where it 
was usually kept ; went into the room, and 
struck Wilson on the head, — struck him but 
once, and not very hard, as I think. Louisa 
was awake when [ went in, but said nothing 
to me, nor I to her. As soon as I struck 
Wilson, she sprung from the bed, and pro- 
ceeded to light a candle. After I struck, the 
deceased struggled, but never spoke; and 
lived but a few minutes. I soon asked her 
what she ’d say, if the neighbors asked her 
how he came by his death? She said she 
would tell them that he fell on to the chair, 
and killed himself —and told me to tell the 
neighbors so. After the deed was done she 
laughed about it. After that, she asked me 
if I would help her with the bed clothes; I 
assisted her. She took some of them off, 
and put them intoatub. I held the candle 
while she carried the coverlids and hung 
them upon the line in my chamber, where 
they were afierwards found. After we came 
down from the chamber, she told me to go 
and call Mr. Toothaker, and she would 
and call Benjamin Wilson and family. Jn 
two minutes after the blow, I came to a 
sense of the transaction, and would have 
given the world to have recalled the deed. 
The arsenic was not purchased to kill Wil- 
son ; it was purchased to kill rats, of which 
the house abounded — and there was never 
any of it given to him by me. If my sister 
had been in court, Louisa could not have got 
clear. I never had any improper connection 
with Louisa. I had not seen my sister since 
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I was nine years old, till I went to Harpswell 
two years since. I never should have been 
there, had not my sister sent for me, she be- 
ing a widow an r. She wanted me to 
work for her, and assist her. So I went. 
I was engaged to be married to Louisa. — | 
have not stated anything but the truth. I am 
sorry for the false statements I] have made. 
I bey not know asI have anything more to 
add.” 


This statement can scarcely be view- 
ed in any other light than as the effort 
of a hardened and desperate wretch to 
gratify his malignity, and obtain some 
mercy, by implicating another in this 
bloody deed. A fact stated in the Port- 
land Advertiser shows that, in one in- 
stance at least, he stated what was pal- 
pably untrue. When asked by the jailer 
(to whom he first acknowledged his 
guilt,) if there was a light in the room, 
at the time the fatal blow was given, he 
replied in the negative. The question 
was then put to him, “ How then did 
you see where to hit?” The reply was, in 
substance, that the moon shone briglitly, 
and obviated all difficulty in this partic- 
ular. Now, upon referring back to the 
Sth of February, it will be found that 
the moon on that day had not reached 
its first quarter, and that it set by nine 
o'clock in the evening. At the same time, 
this confession of Thorn furnishes the best 
evidence we have seen of the innocence 
of Mrs. Wilson ; for if she was chaste 
and faithful to her marital vows, under 
the circumstances, it is incredible that 
she would have contrived the murder, 
especially for the sake of a connexion 
with Thorn, when the opportunities of 
gratification were so great. On the other 
hand, a most powerful motive existed in 
the mind of the murderer, who found it 
impossible to gratify his desires as long 
as the husband lived. 

It seems, too, that the blow was in- 
flicted by an axe, and not by a pair of 
tongs, which one surgeon testified fitted 
the wound so exactly, nor by a brickbat, 
which another thought might have been 
the instrument used. The surgeons who 
testified at this trial appeared as well as 
medical witnesses usually do, but it adds 
one more to the long catalogue of cases 
which show the small reliance to be 
placed on this kind of testimony, where 
it relates to questions of professional 
opinion. Here was a man killed by one 
or more blows on the head. Three sur- 
geons make a post mortem examination. 
One of them has little doubt that the 
blows were inflicted by a pair of tongs ; 
another thinks by a dbrickbat. It turns 
out that the instrument used was an aze! 

We are reminded by this sort of testi- 
mony, of a trial which took place many 














years ago in Great Britain. John Da- 
vis was tried at Carmarthen for the mur- 
der of a young woman who had been 
his sweetheart. The evidence was en- 
tirely circumstantial, and was of the 
faintest kind ; a bloody hatchet had been 
found near the young woman, which 
was, to a certain extent, brought home 
tothe prisoner. This circumstance was 
the most important proof against him. 
A medical witness was called, and was 
asked by the counsel for the prosecution, 
his opinion as to the instrument by 
which the young woman had been mur- 
dered. He answered, that “in his opin- 
jon, it was either with a hatchet or a 
billhook.” On cross-examination by the 
rrisoner’s counsel, the following ques- 
tious were asked: Q. “ You said that 
the wounds were inflicted with a hatchet 
ora billhook?” A. * Yes.” Q. “You 
think they could have been committed 
with no other instrument whatever ? ” 
A. “Yes.” Q. “ You are ready to swear 
that these were the only two instruments 
that could by possibility have been 
used?” <A. “Jam ready to swear it.” 
Q. “ You think, then, that precisely the 
same effect would be produced by a 
hatchet and a billhook?” <A. “J do.” 
Q. “The one having a concave, the 
other a convex edge?” A. “J am of 
that opinion.” Q. “These were the 
only two instruments that could have 
been used?” A. “I think so.” Q. Now, 
sir, might not these wounds have been 
inflicted with a sword?” <A “ They 
could not.” Q. “ Why could they not ?” 
A. “Because the prisoner Had NO SworD.” 
Thus this person’s evidence was given 
throughout on the oresumption that the 
prisoner was actually guilty. 





Sepuction. — At the trial of Riedel v. 


Kepler, in the court of Common Pleas in 


Massachusetts, several months ago, for 
seduction of the plaintiff’s daughter, it 
was contended in the defence, that no 
action would lie unless the daughter was 
proved to be pregnant, or unless some 
sickness, or loss of services, or expenses 
directly resulting from the seduction had 
been proved. Mr. Chief Justice Wil- 
liams held, that it was not necessary to 
prove pregnancy nor any sickness. That 
service and loss of service were the mere 
conveying of the action. That the law 
had gone so far as to say that, in order 
to sustain the right of suit in the outset, 
no positive acts of service by the daugh- 
ter need be proved, if she be under age 
and residing with the father, because 
the father in such cases has a right by 
law to her services, if he choose to re- 
quire them ; — so, on the other hand, to 
sustain the allegation of a loss of service, 
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after seduction proved, it was sufficient 
if the daughter was thereby absent from 
home, or in any way so placed as to de- 
prive the father of any services he might 
legally have chosen to require. 





Sate or Cuatrets.— In 1821 the Su- 
preme Judicial Court of Massachusetts, 
in the case of Lanfear v. Sumner, (17 
Mass. R. 110), held, that when the same 
goods are sold to two different persons, 
by conveyances equally valid, he who 
first lawfully acquires the possession, 
will hold them against the other. The 
action was trover for certain chests of 
tea. The plaintiff produced an assign- 
ment, dated Philadelphia, July 2, 1519, 
from one Waln, of the tea ‘‘on board of 
the ship Osprey, bound to Boston, being 
my property and consigned to me.” The 
defendant had attached the teas at a 
later hour of the same day, and had ta- 
ken possession. In point of fact, the 
teas arrived at Boston a day or two be- 
fore the 2d of July. The case was de- 
cided in favor of the plaintiff. 

This decision has been much discuss- 
ed, and has been overruled in two states. 
Ingraham v. Wheeler, (6 Conn. R. 289) ; 
Ricker v. Cross, (5 N. Hamp. Rep. 573). 
Mr. Rand, in his edition of Massachu- 
setts Reports, entertains the opinion that 
the decision is not law. He says, a dis- 
tinction has been attempted to be made 
between the case and previous decisions, 
on the ground that the goods in the for- 
mer case were on land at the time of the 
sale. Gardner v. Howland, (2 Pick. R. 
609). But this was also the case in Port- 
land Bank v. Stacey, (4 Mass. R. 663) ; 
Putnam v. Dutch, (8 Mass. R. 287). And 
moreover, if the facts had admitted of 
any such distinction, there seems to be 
no good reason for making any distine- 
tion in point of law between goods at sea 
and goods on land in a distant port or 
place. See also the case of Barrow v. 
West, (23 Pick. R. 273). 

In the late case of Boker v. Freeman, 
in the Circuit Court of the United States 
for the first circuit, May term, 1845, the 
plaintiff in Philadelphia claimed title to 
the goods by virtue of an assignment 
made to him a few days before the 
goods were attached by the defendant. 
Srracve J. after full argument, in which 
the authority of Lanfear v. Sumner was 
called in question by the plaintiff, in- 
structed the jury, that as the goods were 
at sea when the assignment was made to 
the plaintiff in Philadelphia, and he made 
no unnecessary delay in claiming them 
on their arrival at Boston, his claim was 
better than that of the attaching creditor. 
The case was ultimately decided in favor 
of the defendant, but on other grounds. 
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FROM A CORRESPONDENT. 


To the Editor of the Law Reporter : 

In the case Wyeth & Tudor v. Stone & 
others, (4 Law Reporter, 54), is seen an 
instance of the liability of a mind accus- 
tomed to the use of legal, and, of neces- 
sity, technical language, sometimes to 
overlook the simple, in its search fora 
technical meaning. The plaintiffs as 
patentees for a machine for cutting ice, 
brought an action for the recovery of 
damages for an alleged violation of their 
patent rights. Much time and labor was 
expended both by the counsel and the 
court upon a single affirmation in the 
specification of the invention. The ori- 
ginal patentee, after going through with 
a minute description of his machine and 
the mode of its operation, says, “ It is 
claimed as new, to cut ice of a uniform 
size, by means of an apparatus worked 
by any other power than human.” The 
construction put upon this through the 
whole course of the trial, is, that the 
plaintiffs claim for themselves under 
their patent, the sole right of cutting ice, 
by means of any power other than hu- 
man power. “Such a right,” in the 
words of the court, ‘‘is utterly unmain- 
tainable in point of law. It is a claim 
for an art or principle in the abstract, 
and not for any particular method or 
machinery, by which ice is to be cut. 
No man can have a right to cut ice by 
all means or methods, or by all or any 
sort of apparatus, although he is not the 
inventer of all or any of such means, 
methods or apparatus. A claim broader 
than the actual invention of the patentee 
is for that very reason, upon the princi- 


ples of the common law, void, and the 
patent is a nullity.” Though the case 
was finally decided on other grounds, we 
can see, from the language of the court, 
that this would have been suflicient to 
defeat the plaintiffs’ claim, even if there 
had not been other objections fatal to 
the maintenance of the suit. Now, what 
is the simple and natural construction to 
be put upon this language? “It is 
claimed as new, to cut ice of a uniform 
size, by means of an apparatus worked 
by any other power than human.” That 
is, it is claimed as something new, to be 
able tocut ice of a uniform size by means 
of machinery ; for this has never before 
been done by any other than human 
power. Instead of these words being 
taken as they were at the trial, as the 
summing up of the claims of the pa- 
tentee, is it not evident that he merely 
intended by them to show in what the 
novelty of his invention consisted ? This 
is consistent and natural. Yet the con- 
struction put upon these words by the 
court, urged by the counsel for the de- 
fendants and not objected to by that for 
the plaintiffs, is the broad claim to the 
right of cutting ice by any and every 
means not human, and that whoever 
should cut ice by any other than human 
power, would violate the rights of the 
patentees. This subject would not have 
been taken up if it admitted, after a mo- 
ment’s consideration, of any argument— 
if it involved any principle of law, or if 
it had had originally any weight in the 
decision of the case. It is referred to 
only as a matter of curiosity. R. 





OBITUARY NOTICE. 


In Dighton, Massachusetts,on the 26th 
April, Hon. Hovisan Bayuiks, aged 56. 
He was graduated at Harvard College 
in 1777, and was of the same class with 
Rufus King and the late Judge Dawes. 
His transition from the college to the 
camp was immediate. He entered the 
Revolutionary army as lieutenant, and 
his first service, after recruiting, was on 
the Hudson. When General Lincoln 
was appointed to the command of the 
Southern department, he selected him as 
one of his aids-de-camp. When General 
Lincoln capitulated, Major Baylies be- 
came a prisoner of war, and as soon as 
his exchange was effected, he rejoined 
the army, and was called into the mili- 
tary family of Washington, as one of his 
aids-de-camp. After the surrender of 
Lord Cornwallis, General Lincoln was 
appointed the first secretary of war, and 

ajor, then Lieutenant Colonel Baylies, 
remained in Washington’s family until 


the termination of the war ; after which 
he spent some time at Mount Vernon. 
In 1784 he returned to the North, and 
married a daughter of General Lincoln. 
After a short residence at Hingham, he 
removed to Taunton, where he owned 
iron works, and employed himself in 
their superintendence. In 1810 he was 
appointed, by Governor Gore, judge of 
probate for the county of Bristol. In 
1534, at the age of 78, and in the full 
vigor of his mental faculties, he resigned 
the office of judge of probate, and retired 
from all public employments. The vigor 
of his mind never failed ; his perceptions 
were clear and acute ; his conversation 
marked with strong sense, abounding 
with anecdotes and interesting reminis- 
cences of the revolution, exhibited, ai- 
most to the last days of his life, the live- 
liness of youth without the garrulity of 
age,— always tasteful, animated and 
correct. 





